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HEALTH  CARE  LIABILITY  REFORM  AND 
QUALITY  ASSURANCE  ACT 


TUESDAY,  MARCH  28,  1995 

U.S.  Senate, 
Committee  on  Labor  and  Human  Resources, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
SD-430,  Dirksen  Senate  Office  Building,  Senator  Nancy  Landon 
Kassebaum  (chairman  of  the  committee)  presiding. 

Present:  Senators  Kassebaum,  Jeffords,  Coats,  Gregg,  DeWine, 
Ashcroft,  Abraham,  Gorton,  Kennedy,  Pell,  Simon,  and  Wellstone. 

Opening  Statement  of  Senator  Kassebaum 

The  Chairman.  The  hearing  will  please  come  to  order. 

Before  introducing  our  first  panel,  who  of  course  are  the  distin- 
guished cosponsors  of  this  legislation,  I  would  just  like  to  give  a 
brief  opening  statement. 

The  Health  Care  Liability  Reform  and  Quality  Assurance  Act 
that  we  will  be  considering  this  morning  is  an  important  piece  of 
legislation.  Most  Americans  agree  that  the  medical  liability  system 
is  badly  in  need  of  reform.  We  have  acknowledged  that  in  many 
ways,  on  and  off,  for  a  number  of  years  and  yet  have  not  found  a 
means  to  really  address  it  in  a  way  that  seemed  to  move  the  issue 
forward  constructively. 

The  current  system  carries  great  human  and  economic  costs.  It 
rewards  lawyers  more  richly  than  injured  patients;  it  forces  provid- 
ers to  perform  costly  and  unnecessary  procedures  that  prevent  ac- 
cess to  care  in  areas  where  care  is  needed  most,  and  it  fails  ade- 
quately to  compensate  those  who  are  truly  injured  by  medical  mal- 
practice. 

I  am  not  going  to  go  through  a  list  of  facts  because  I  think  Sen- 
ator McConnell  and  Senator  Lieberman  will  touch  on  all  of  those. 
But  the  legislation  that  we  are  considering  today  takes  an  impor- 
tant step  toward  returning  common  sense  and  reason  to  a  system 
that  I  believe  is  seriously  out  of  balance. 

The  purpose  of  the  legislation  is  straightforward:  individuals  who 
are  genuinely  injured  should  be  fairly  compensated,  and  individ- 
uals who  are  genuinely  at  fault  should  pay  their  fair  share.  Again, 
I  am  going  to  leave  the  details  of  the  legislation  up  to  our  first  wit- 
nesses and  the  distinguished  cosponsors  of  this  legislation. 

Senator  Kennedy. 
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Opening  Statement  of  Senator  Kennedy 

Senator  Kennedy.  Thank  you,  Madam  Chairman. 

I  want  to  commend  Senator  Kassebaum  for  convening  this  hear- 
ing on  the  important  issue  of  health  care  habihty  and  the  quality 
of  care.  The  comprehensive  health  reform  bill  reported  bv  the 
Labor  Committee  last  year  included  major  proposals  to  enhance 
quality  and  improve  the  way  the  legal  system  deals  with  mal- 
practice claims.  Many  of  these  liability  reform  proposals  enjoyed  bi- 
partisan support,  as  did  other  major  aspects  of  the  health  reforms. 

I  am  hopeful  that  in  this  session  of  the  Congress,  we  will  be  able 
to  enact  as  many  of  these  reforms  as  possible. 

Malpractice  reforms  are  already  taking  place  at  the  State  level. 
This  is  appropriate  because  the  States  are  best  situated  to  weed 
out  the  few  bad  apples  in  the  medical  profession  who  cause  so 
much  of  the  malpractice. 

Any  Federal  legislation  in  this  area  should  be  balanced  to  take 
account  of  the  concerns  of  both  doctors  and  consumers.  The  health 
bill  reported  favorably  by  the  Labor  Committee  last  year  proposed, 
for  example,  mandatory  alternative  dispute  resolution,  limits  on 
contingency  fees  of  lawyers,  reduction  of  awards  when  plaintiffs  are 
compensated  for  their  injuries  by  workmen's  compensation  or  other 
sources,  and  periodic  payment  of  future  damages. 

We  gave  the  Secretary  of  Health  and  Human  Services  authority 
in  that  bill  to  make  grants  to  States  to  determine  the  effectiveness 
of  alternative  approaches  such  as  enterprise  liability,  practice 
guidelines  and  no-fault  liability. 

The  bill  before  us  today  includes  several  of  these  worthwhile 
ideas  but  it  is  flawed  in  other  respects.  It  preempts  State  laws  that 
benefit  patients  and  consumers  while  leaving  in  place  State  laws 
that  are  more  favorable  to  insurance  companies.  In  my  view,  any 
preemption  of  State  laws  should  be  even-handed. 

The  bill  caps  punitive  damages.  Such  caps  disadvantage  the  most 
seriously  harmed  patients.  Punitive  damages  are  intended  to  pe- 
nalize the  most  outrageous  forms  of  misconduct. 

The  bill  eliminates  the  longstanding  common  law  doctrine  of 
joint  and  several  liability,  an  important  protection  for  injured  pa- 
tients. 

The  bill  completely  immunizes  obstetricians  from  malpractice  li- 
ability if  they  have  not  previously  treated  the  patient,  even  if  the 
doctor's  conduct  was  grossly  negligent  or  reckless.  I  think  most 
would  want  to  have  the  doctors  who  have  been  treating  the  pa- 
tients, deliver  babies,  rather  than  immunize  other  doctors  which 
creates  an  incentive  for  them  to  go  in  and  deliver  the  babies.  I  do 
not  understand  that  provision. 

The  bill  raises  the  burden  of  proof  in  medical  malpractice  trials 
to  proof  bevond  a  reasonable  doubt,  the  standard  of  proof  required 
in  criminal  proceedings.  No  other  aspect  of  tort  law  imposes  such 
a  pro-defendant  standard,  and  there  is  no  justification  for  it  in 
health  care  liability. 

As  our  consideration  on  this  issue  in  the  Congress  moves  for- 
ward, I  hope  we  can  resolve  these  concerns  fairly  and  return  to  the 
concepts  on  which  we  reached  bipartisan  agreement  last  year. 

I  look  forward  to  the  testimony. 
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The  Chairman.  Before  we  begin  we  will  insert  for  the  record  pre- 
pared statements  of  Senators  Pell  and  Wellstone. 

[The  prepared  statements  of  Senators  Pell  and  Wellstone  follow:] 

Prepared  Statement  of  Senator  Pell 

Madame  Chairman,  I  thank  you  for  holding  today's  hearing  on 
the  issue  of  medical  liability. 

This  has  long  been  a  subject  of  considerable  interest  to  me.  And 
I  do  believe  that  there  may  well  be  a  Federal  role  in  reforming  our 
medical  liability  system. 

But  there  have  been  complaints  from  people  of  good  faith  on  all 
sides  of  this  issue  that  the  debate  is  too  often  based  on  anecdotes, 
impressions,  or  just  plain  myth — and  not  on  fact. 

I  hope  that  this  hearing  will  elicit  the  real  facts  in  this  debate 
and  thereby  help  lay  to  rest  any  sense  that  this  committee  is  react- 
ing in  a  '"knee-jerk"  fashion,  without  substantive  support  for  its  ac- 
tions. I  hope  that  we  can  find  a  way  to  reform  our  medical  mal- 
practice laws  without  jeopardizing  patient  safety  or  patient  con- 
fidence in  the  medical  system. 

I  thank  you,  Madam  Chairman,  for  holding  this  interesting  hear- 
ing and  look  forward  to  the  testimony  of  today's  witnesses. 

Prepared  Statement  of  Senator  Wellstone 

There  are  many  myths  about  the  medical  malpractice  issue  that 
confuse  the  debate,  and  lead  us  to  lose  track  of  the  goals  of  this 
tort  law  system:  to  deter  medical  practitioners  from  committing 
malpractice,  and  to  fairly  compensate  victims  of  malpractice  for 
their  injuries,  and  resultant  physical,  emotional,  and  economic 
losses. 

Any  plan  for  health  care  liability  reform  should  improve  the  fair- 
ness of  our  current  health  care  liability  system  for  patients  and 
providers  and  ensure  that  individuals  with  meritorious  health  care 
injury  claims  receive  fair  and  adequate  compensation.  Reform 
should  not  be  equated  to  insulating  negligent  doctors  and  keeping 
malpractice  victims  out  of  court.  Many  of  the  proposals  that  we 
have  seen  recently  that  are  advanced  by  insurance  and  medical  lob- 
bies do  not  meet  our  most  fundamental  goals. 

Caps  on  noneconomic  (pain  and  suffering)  or  punitive  damages 
do  not  prevent  excessive  awards  in  themselves — they  only  prevent 
compensation  for  the  relatively  rare  awards  at  the  upper  end  of  the 
scale  that  are  made  for  particularly  egregious  malpractice.  The 
General  Accounting  Office  has  estimated  that  only  2  percent  of 
noneconomic  awards  damage  awards  are  above  $200,000.  Individ- 
uals who  are  the  victims  of  egregious  malpractice  are  generally  the 
most  in  need  of  compensation.  While  limiting  awards  for  pain  and 
suffering  seems  appealing,  it  would  hurt  the  very  people  who  de- 
serve compensation  most.  In  addition,  caps  on  punitive  damages 
also  disproportionately  affect  victims  of  gross  negligence  or  malice, 
and  thus  would  unfairly  penalize  these  most  deserving  of  victims. 
These  caps  would  disproportionately  affect  women,  who  are  award- 
ed 68  percent  of  the  punitive  damages  verdicts,  often  as  a  result 
of  sexual  abuse  by  a  provider.  Because  such  awards  are  rare,  they 
add  little  to  the  costs  of  the  system. 
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Elimination  of  joint  liability  sounds  reasonable  on  the  surface, 
holding  each  party  that  contributes  to  malpractice  responsible  only 
for  the  proportion  of  the  malpractice  to  which  they  contributed.  Un- 
fortunately, however,  if  one  of  the  parties  declares  bankruptcy,  the 
victim  is  left  holding  the  bag.  Although  providers  of  health  care 
cannot  always  be  "their  brother's  keeper",  it  is  unfair  to  ask  victims 
to  pay  the  consequences  if  a  wrongdoer  is  unable  to  pay.  The  care 
givers  should  step  to  the  plate  and  take  responsibility  for  assuring 
that  the  patient  receives  all  they  have  coming. 

There  is  no  question  that  obstetricians  sued  for  malpractice  more 
frequently  than  any  other  physicians.  The  tragedy  of  birth  injuries 
can  shatter  the  lives  of  the  newborn  and  its  family,  with  often  dev- 
astating  consequences.  Many  adverse  birth  events  are  not  mal- 
practice, and  could  be  avoided  if  prenatal  care  were  provided,  and 
obstetricians  were  familiar  with  the  patient  and  her  medical  cir- 
cumstances prior  to  delivery.  On  the  other  hand,  negligence  should 
not  be  more  likely  to  occur  in  women  not  seen  previously  by  an  ob- 
stetrician, than  in  regularly  seen  patients.  As  long  as  the  same 
standard  of  negligence  is  applied  to  all  patients,  special  protection 
for  the  obstetrician  should  not  be  needed. 

One  of  the  major  problems  with  medical  malpractice  is  the  large 
number  of  cases  that  are  brought  to  court  and  subsequently  found 
to  be  without  merit.  A  method  of  screening  cases,  using  some  form 
of  Alternative  Dispute  Resolution  (ADR),  is  reasonable.  This  proc- 
ess, however,  must  be  carefully  designed  to  be  timely  and  fair.  Pa- 
tients who  are  dissatisfied  with  the  outcome  of  ADR  must  have  the 
option  of  pursuing  their  cases  in  court  without  undue  restrictions 
or  requirements  for  excessive  standards  of  proof. 

In  this  debate  over  medical  malpractice,  it  is  easy  to  lose  sight 
of  the  fact  that  only  a  tiny  fraction  of  the  episodes  of  malpractice 
that  occur  are  made  known  to  the  patient,  and  even  fewer  result 
in  malpractice  cases.  Studies  by  Troyen  Brennan,  a  physician  and 
attorney  at  Harvard  Medical  School,  and  published  in  the  New 
England  Journal  of  Medicine  showed  that  adverse  events  occurred 
in  3.7  percent  of  hospitalizations,  with  27.6  percent  of  these  due  to 
negligence  and  resulting  in  permanent  disability  or  death  in  a  sig- 
nificant number  of  cases.  In  addition,  adverse  events  were  more 
common  in  the  elderly,  some  of  our  most  vulnerable  citizens.  In 
subsequent  studies,  it  was  shown  that  fewer  than  1  in  8  episodes 
of  negligence  result  in  a  malpractice  action. 

It  is  clear  that  medical  malpractice  is  a  serious  problem  for  pa- 
tients, and  that  its  impact  on  health  care  providers  has  been  more 
difficult  to  quantify.  There  is  little  evidence  that  the  threat  of  mal- 
practice or  large  settlements  has  had  a  deterrent  effect  on  the  oc- 
currence of  malpractice.  In  addition,  many  of  the  proposed  "re- 
forms" would  merely  penalize  the  innocent  victims  of  negligence. 
True  reform  would  instead  assure  that  all  cases  of  true  malpractice 
are  disclosed  to  victims;  that  frivolous  malpractice  claims  are  dis- 
carded quickly;  that  true  claims  are  settled  in  a  fair,  timely  fash- 
ion; that  monetary  awards  go  to  the  victims  and  not  attorneys  or 
insurance  companies;  and  that  the  amounts  of  the  awards  are  fair, 
reasonable,  and  sufficient  to  cover  the  medical,  emotional,  and  eco- 
nomic consequences  of  being  a  victim  of  negligence. 

The  Chairman.  Senator  McConnell. 
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STATEMENTS  OF  HON.  MITCH  McCONNELL,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  KENTUCKY;  AND  HON.  JOSEPH  I. 
LEEBERMAN,  A  U.S.  SENATOR  FROM  THE  STATE  OF  CON- 
NECTICUT 

Senator  McConnell.  Madam  Chairwoman,  I  thank  you  very 
much  for  holding  this  hearing  on  the  Health  Care  Liability  Reform 
and  Quality  Assurance  Act  of  1995,  which  has  been  introduced  by 
yourself,  Senator  Lieberman,  and  myself. 

I  certainly  appreciate  the  promptness  with  which  we  are  dealing 
with  this  issue  because  I  think  it  is  an  extremely  important  issue 
affecting  a  great  many  Americans. 

Last  year,  Congress  rejected  the  dismantling  of  the  finest  health 
care  system  in  the  world,  but  in  the  process  of  last  year's  health 
care  debate,  many  of  us  concluded  there  were  some  issues  of  reform 
that  needed  to  be  addressed.  Among  the  most  important  is  reform 
of  the  medical  liability  system. 

The  McConnell-Lieberman-Kassebaum  bill  has  as  its  goals  pro- 
moting patient  safety,  compensating  those  injured  fully  and  fairly, 
but  without  enriching  lawyers,  making  health  care  more  accessible, 
containing  costs,  strengthening  the  doctor-patient  relationship,  and 
encouraging  medical  innovation. 

Our  present  liability  system  does  none  of  those  things.  Injured 
patients  looking  at  the  overall  tort  system  get  about  43  cents  of 
every  dollar  spent  in  our  liability  system.  Too  many  people  cannot 
get  the  health  care  they  need.  For  example,  half  a  million  rural 
women  cannot  find  a  nearby  obstetrician  to  deliver  their  babies. 
And  doctors,  too,  often  play  defense  in  the  examining  room  because 
they  face  a  greater  than  one-in-three  chance  of  being  sued  in  the 
course  of  their  careers. 

The  changes  we  propose  would  begin  to  solve  these  problems  and 
restore  fairness,  certainty  and  predictability  to  the  liability  system. 
I  will  highlight  some  of  tne  provisions. 

First,  our  bill  applies  to  all  defendants  brought  in  a  medical  mal- 
practice case,  including  the  doctor,  hospital,  and  drug  or  device 
manufacturer.  The  standards  must  be  the  same  for  all  defendants, 
or  else  we  will  create  more  litigation  when  injured  parties  bring 
multiple  lawsuits  for  the  same  negligence. 

Second,  the  standards  set  forth  in  the  bill  are  a  floor — a  floor — 
not  a  ceiling.  State  laws  which  provide  additional  defenses  or  limi- 
tations will  still  be  valid.  And  our  intention  is  to  allow  States  to 
continue  experimenting  with  reforms. 

Third,  the  bill  eliminates  joint  liability  for  noneconomic  and  pu- 
nitive damages.  Liable  parties  should  only  be  responsible  for  their 
proportionate  share  of  the  injury  caused.  This  will  put  an  end  to 
the  practice  of  joining  a  party  because  of  deep  pockets. 

Fourth,  we  reform  punitive  damages  and  the  collateral  source 
rule.  Punitive  damages  will  have  to  be  specifically  pleaded  and 
proved,  and  when  they  are  awarded,  it  will  be  done  in  an  amount 
proportionate  to  the  harm  caused — the  greater  of  three  times  eco- 
nomic damages,  or  $250,000. 

To  prevent  double  recovery  for  the  same  injury  and  to  eliminate 
the  overuse  and  abuse  of  the  health  care  system,  our  bill  requires 
damages  to  be  reduced  by  amounts  the  injured  person  receives 
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from  other  sources,  such  as  insurance  or  wage  continuation  pro- 
grams. 

Fifth,  we  encourage  State-based  alternative  dispute  resolution, 
including  early  offer,  which  would  give  the  injured  party  100  per- 
cent of  all  economic  losses  in  return  for  refraining  from  a  lawsuit. 
This  was  an  idea  which  originated,  interestingly  enough,  with  Con- 
gressman Dick  Gephardt  10  years  ago,  and  in  a  different  form,  is 
in  a  bill  that  Senator  Abraham  and  I  are  pushing.  We  think  the 
early  offer  mechanism  has  a  lot  of  potential. 

Sixth,  we  offer  protection  from  liability  to  obstetricians  who  see 
a  baby  only  for  the  first  time  when  delivering  the  baby;  and  we  re- 
quire that  a  certificate  of  merit  filed  by  a  qualified  specialist  ac- 
company the  lawsuit. 

Let  me  mention  our  patient  protection  provisions,  and  I  know 
that  Senator  Lieberman  will  address  the  biomaterials  provisions. 

Our  bill  requires  that  States  establish  quality  assurance  pro- 
grams funded  by  50  percent  of  all  punitive  damage  awards.  Quality 
assurance  programs  would  be  used  in  the  licensing  and  certifying 
of  health  care  practitioners  as  well  as  in  reducing  malpractice  costs 
for  volunteer  providers  in  medically  underserved  areas. 

In  addition,  our  bill  requires  those  who  provide  health  care  and 
their  insurers  to  participate  in  risk  management  programs  at  least 
once  every  3  years.  And  the  bill  gives  public  access  to  the  National 
Practitioner  Data  Bank,  but  only  for  that  information  which  refers 
to  disciplinary  action,  such  as  a  revocation  of  a  license  against  a 
health  care  provider. 

Let  me  conclude  with  an  issue  we  left  out  of  our  bill,  and  that 
is  the  cap  on  noneconomic  damages,  or  pain  and  suffering.  For  too 
long,  the  debate  on  legal  reform,  including  malpractice,  has  focused 
exclusively  on  the  injured  in  a  lawsuit.  Those  of  us  who  have  advo- 
cated reform  have  been  unfairly  accused  of  trying  to  limit  com- 
pensation for  those  victims  of  injury.  We  have  tried  to  argue  that 
we  do  not  want  to  limit  compensation,  that  we  want  to  restore  fair- 
ness. But  when  our  bills  have  contained  caps  on  damages,  that  ar- 
gument has  not  been  heard. 

The  truth  is.  Senator  Kassebaum,  in  our  litigious  society,  a  doc- 
tor or  a  small  business  owner  has  as  much  chance  of  being  a  victim 
of  a  lawsuit  as  an  individual  has  of  being  a  victim  in  a  lawsuit. 
And  we  have  never  been  able  to  have  the  debate  on  these  terms. 
We  think  that  there  are  many  significant  reforms  that  can  be  un- 
dertaken, short  of  capping  damages  for  pain  and  suffering. 

Our  opponents,  frankly,  cannot  criticize  us  for  appearing  to  limit 
victims'  compensation  if  you  stay  away  from  limitations  on  pain 
and  suffering. 

Our  bill  is  about  fairness,  eliminating  the  lottery  of  lawsuits  and 
establishing  a  system  where  the  truly  injured  get  justly  com- 
pensated. And  let  me  reiterate  the  point  on  pain  and  suffering  one 
more  time. 

With  regard  to  those  damages  that  are  designed  to  make  the 

Elaintiff  whole,  the  philosophy  of  this  bill  is  that  there  should  not 
e  a  cap  on  damages — not  a  cap  on  economic,  not  a  cap  on  pain 
and  suffering — although  the  physicians  would  like  to  have  a  cap  on 
pain  and  suffering.  We  do  think  there  should  be  a  cap  on  punitive 
damages,  and  my  own  view — and  I  know  this  is  shared  by  Senator 
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Abraham — is  that  we  really  ought  to  have  comprehensive  tort  re- 
form. Even  though  we  are  working  on  this  medical  malpractice  bill, 
ultimately,  our  goal  should  be  to  have  consistency  and  a  com- 
prehensive civil  justice  reform  bill  for  all  America.  And  it  seems  to 
me  that  this  portion  ought  to  fit  comfortably  with  the  larger  issue, 
and  that  is  why  we  have  felt  that  a  limitation  on  pain  and  suffer- 
ing would  not  be  consistent  if  done  only  for  this  particular  profes- 
sion. 

Let  me  just  conclude  before  handing  it  over  to  Senator 
Lieberman,  that  obviously,  our  Nation  is  suffering  from  "lawsuit- 
itis,"  as  one  editorial  cartoonist  called  it,  and  it  seems  to  me  this 
is  a  good  opportunity  to  begin  to  take  the  cure — a  strong  dose  of 
legal  reform. 

Thank  you,  Senator  Kassebaum. 

The  Chairman.  Thank  you  very  much,  Senator  McConnell. 

I  think  it  is  terribly  important  also  to  take  note  that  this  is  a 
bipartisan  effort,  led  by  two  people,  Senator  Lieberman  and  Sen- 
ator McConnell,  who  are  very  knowledgeable  in  this  field  of  tort  re- 
form and  have  given  a  lot  of  thought  and  attention  to  it  in  a  very 
thoughtful  manner. 

I  am  pleased  myself  that  it  is  a  bipartisan  effort  because  I  think 
it  lends  strength  to  the  dedication  of  those  who  are  involved  and 
want  to  find  constructive  answers. 

Senator  McConnell.  Could  I  say  one  other  thing.  Senator 
Kassebaum?  I  have  to  go  and  chair  a  hearing  at  10  o'clock,  but  I 
am  interested  in  the  questions.  I  have  had  some  discussions  with 
Senator  Abraham,  and  I  do  want  to  answer  questions,  so  I  would 
be  happy  to  receive  those  in  writing  and  would  like  to  answer  them 
for  the  record  if  they  come  after  I  leave. 

The  Chairman.  All  right.  Thank  you  very  much. 

Senator  Lieberman. 

Senator  Lieberman.  Thank  you.  Madam  Chairman,  and  thank 
you  for  your  kind  words. 

I  too  am  proud  to  be  a  cosponsor  with  yourself  and  with  Senator 
McConnell,  and  I  am  very  happy  that  this  is  a  bipartisan  effort, 
which  obviously  it  should  be;  this  is  not  a  problem  that  divides  or 
should  divide  along  partisan  lines.  We  are  greatly  enhanced  by 
your  cosponsorship  of  this  bill,  which  addresses  the  inefficiencies 
and  I  think  many  of  the  unintended  effects  of  our  current  medical 
malpractice  system. 

I  am  very  grateful  that  your  committee  is  beginning  this  inquiry, 
because  it  seems  to  me  that  in  the  aftermath  of  the  failure  to  adopt 
health  care  reform  in  the  last  session — and  one  need  not  go  over 
the  causes  for  that  failure — one  of  the  lessons  clearly  was  that  we 
should  pick  out  some  pieces  of  the  problem,  that  is,  the  problem 
that  people  are  facing  out  there,  and  try  to  address  them  in  this 
session  of  Congress.  And  I  think  that  medical  malpractice  reform 
is  a  key  element  of  that  because  the  medical  malpractice  crisis  is 
a  stealth  contributor  to  what  makes  people  angriest  about  our 
health  care  system  today,  which  is  to  say  its  costs  are  inflated,  and 
it  is  often  not  universally  available. 

The  medical  malpractice  system  that  we  have  now,  as  Senator 
McConnell  has  indicated,  is  a  cause  of  both  of  those  effects — ^higher 
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costs  than  are  necessary  and  less  widely  available  care  than  we 
should  have. 

Madam  Chair,  I  am  going  to  focus  very  briefly  in  my  testimony — 
and  I  have  a  longer  written  statement  which  I  will  introduce  for 
the  record — on  Title  I,  Subtitle  B  of  the  bill,  which  incorporates  leg- 
islation I  introduced  earlier  this  year  with  Senator  McConnell  and 
others,  and  that  is  S.  303,  the  Biomaterials  Access  Assurance  Act 
of  1995. 

This  is  a  little  bit  like  those  television  sets  that  have  the  picture 
within  the  picture;  this  is  an  intense  part  of  the  broader  problem 
of  malpractice  breakdown  and  product  liability  breakdown  and  the 
effect  it  has  on  people. 

Subtitle  B  of  the  bill  seeks  to  avert  an  imminent  shortage  of  raw 
materials  for  use  in  medical  device  implants.  Our  current  liability 
system  actually  threatens  the  availability  of  raw  materials  for  us 
in  what  are  quite  literally,  as  you  will  hear  today,  lifesaving  medi- 
cal devices. 

Last  year,  in  that  golden  bygone  era  when  I  was  actually  chair- 
man of  the  subcommittee  on  regulation  and  Government  informa- 
tion, I  held  a  hearing  to  examine  this  problem.  Witness  after  wit- 
ness pointed  out  that  the  current  legal  liability  system  makes  it  too 
easy  to  bring  lawsuits  against  raw  material  suppliers  and  too  ex- 
pensive for  those  suppliers  to  defend  themselves  when  they  are  not 
at  fault.  Because  of  this,  many  suppliers  have  actually  decided  that 
the  costs  of  defending  these  lawsuits  are  just,  plain  too  high  to  jus- 
tify selling  raw  materials  to  the  makers  of  implantable  medical  de- 
vices. 

In  short,  for  those  suppliers,  it  just  is  not  worth  it. 

Let  me  provide  an  example.  A  company  named  Vitek  manufac- 
tured an  estimated  26,000  jaw  implants,  using  about  5  cents  worth 
of  DuPont  Teflon  in  each  device — a  nickel's  worth  of  Teflon.  The  de- 
vice was  developed,  designed  and  marketed  by  Vitek,  which  was 
not  at  all  connected  to  DuPont;  DuPont  was  simply  a  raw  material 
supplier.  When  those  implants  failed,  Vitek  declared  bankruptcy, 
and  the  patients  sued  DuPont. 

Now,  DuPont  has  won  virtually  all  of  those  cases,  because  it  was 
not  guilty  of  negligence.  One  of  the  last  of  the  cases  was  actually 
dismissed  earlier  this  month.  But  the  cost  of  litigation  has  been 
staggering. 

One  study  that  I  have  seen  says  that  DuPont  has  spent  approxi- 
mately $8  million  per  year  over  the  last  6  years  to  defend  these 
lawsuits,  all  of  them  originating  from  a  nickel's  worth  of  Teflon  in 
each  of  these  jaw  implants. 

Faced  with  this  overwhelming  liability,  DuPont  decided  2  years 
ago  to  stop  selling  its  products  to  manufacturers  of  permanently 
implanted  medical  devices.  DuPont  has  subsequently,  through  its 
own  voluntary  action,  allowed  manufacturers  to  purchase  up  to  3 
years  more  worth  of  raw  materials,  but  the  clock  is  ticking. 

There  is  more  at  stake  here,  obviously,  than  just  protecting  sup- 
pliers from  liability.  What  is  at  stake  is  the  health  of  millions  of 
Americans  who  depend  on  medical  devices  for  their  everyday  sur- 
vival. What  is  at  stake  is  the  health  of  children  like  Tom  Reilly 
from  Houston,  TX,  who  testified  at  our  hearing  last  year.  Tom  suf- 
fers from  hydrocephalus,  a  condition  in  which  fluid  accumulates 
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around  the  brain.  A  special  shunt  with  rubberized  material  in  it, 
supplied  by  a  raw  materials  company,  enables  him  to  survive. 

What  is  at  stake  is  the  well-being  of  Luke  Lindenthal  who,  as 
you  will  hear  today,  has  benefited  tremendously  from  a  medical  de- 
vice called  a  neuro-cybemetic  prosthesis,  or  NCP.  The  device  con- 
tains silicone,  and  suppliers  of  the  material  have  similarly  ex- 
pressed fear  about  their  exposure  to  liability.  Thus,  the  raw  mate- 
rials needed  to  manufacture  these  devices  may  soon  become  un- 
available. 

Subtitle  B  of  the  bill  before  you  today,  I  am  confident  will  help 
ensure  the  continued  availability  of  this  and  other  effective  medical 
implants.  The  scope  of  the  problem  affects  young  and  old  alike. 
Take  a  pacemaker.  As  detailed  in  my  written  testimony,  raw  mate- 
rials for  pacemakers  and  heart  valves  are  at  risk  of  serious  short- 
ages, imminent  shortages  as  well.  Now,  we  simply  cannot  allow  the 
over  7  million  people  who  owe  their  health,  their  lives,  in  fact,  in 
many  cases,  to  these  and  other  medical  devices,  to  become  casual- 
ties of  an  outmoded  legal  liability  system. 

Subtitle  B  of  the  bill  before  you  would  establish  clear  national 
rules  to  govern  lawsuits  against  suppliers  of  raw  materials  and 
component  parts  for  permanently  implantable  medical  devices. 
Under  the  bill,  a  supplier  of  raw  materials  or  component  parts  can 
only  be  sued  if  the  materials  they  supply  do  not  meet  contractual 
specifications  or  if  they  can  properly — that  is,  the  supplier — can 
properly  be  classified  as  a  manufacturer  or  seller  of  the  whole  prod- 
uct. 

The  supplier  cannot  be  sued  for  deficiencies  in  the  design  of  the 
final  device,  the  testing  of  the  device,  or  for  inadequate  warnings 
with  respect  to  that  device,  which  are  clearly  the  responsibility  of 
the  manufacturer. 

So  Madam  Chair,  in  closing,  I  would  say  that  enactment  of  this 
bill  will  improve  our  malpractice  system,  both  for  patients  and  pro- 
viders, and  will  help  ensure  that  America's  patients  continue  to 
have  access  to  the  best  lifesaving  medical  care  and  medical  devices 
in  the  world. 

Thank  you. 

[The  prepared  statement  of  Senator  Lieberman  follows:] 

Prepared  Statement  of  Senator  Lieberman 

Madam  Chair,  members  of  the  committee,  thank  you  for  the  opportunity  to  testify 
before  your  committee  today  on  S.  454,  the  Liability  Reform  and  Quality  Assurance 
Act  of  1995.  I  was  pleased  to  join  Senator  McConnell  and  the  Chair  of  this  commit- 
tee as  a  cosponsor  of  the  bill.  The  bill  is  designed  to  reduce  the  inefficiencies  and 
mitigate  the  unintended  effects  of  our  malpractice  system. 

Our  present  system  for  cornpensating  patients  who  have  been  injured  by  medical 
malpractice  is  inefTective,  inemcient,  ana  in  many  respects,  unfair.  The  system  pro- 
motes the  overuse  of  medical  tests  and  procedures,  and  diverts  too  much  money 
away  from  victims.  The  Rand  Corporation  has  estimated  that  injured  patients  re- 
ceive only  43  percent  of  spending  on  medical  malpractice  and  medical  product  litiga- 
tion. And  victims  often  receive  their  awards  after  many  years  of  delay. 

Our  medical  malpractice  system  is  a  stealth  contributor  to  the  high  cost  of  health 
care.  The  American  Medical  Association  reports  that  in  the  1980's,  liability  insur- 
ance premiums  grew  faster  that  other  physician  practice  expenses.  The  cost  of  liabil- 
ity insurance  has  been  estimated  at  $9  billion  in  1992. 

So  called  "defensive  medicine"  costs  are  an  even  greater  concern.  The  Office  of 
Technology  Assessment  has  found  that  as  many  as  80  percent  of  diagnostic  proce- 
dures are  ordered  primarily  because  of  doctors'  concerns  about  liability.  These  defen- 
sive practices,  although  difficult  to  measure,  present  a  hidden  but  significant  burden 
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on  our  health  care  system.  The  health  care  consulting  firm,  Lewin-VHI,  has  esti- 
mated that  physician  and  hospital  charges  for  defensive  medicine  were  as  high  as 
$25  billion  in  1991. 

Taxpayers  and  health  care  consumers  bear  the  financial  burden  of  these  excessive 
costs.  Liability  insurance  and  defensive  medicine  premiums  drive  up  the  cost  of 
Medicare  and  Medicaid  and  of  private  health  care  premiums.  Further,  in  some  spe- 
cialties, such  as  obstetrics,  where  malpractice  premiums  have  skyrocketed,  mal- 

f)ractice  liability  may  be  reducing  access  to  quality  health  care.  The  American  Col- 
ege  of  Obstetricians  and  Gynecologists  reports  that  malpractice  costs  for  ob/gyns  in- 
creased 350  percent  between  1982  and  1988,  and  that  by  1988,  41  percent  of  those 
ob/gyns  surveyed  indicated  chat  they  had  made  changes  in  their  practice  patterns, 
such  as  ceasing  to  serve  high-risk  patients,  because  of  malpractice  concerns. 

The  bill  we  are  discussing  today  will  begin  to  address  these  inefficiencies  and  per- 
verse effects  of  our  malpractice  system  by  directing  a  greater  portion  of  malpractice 
awards  to  victims,  bv  discouraging  frivolous  law  suits,  and  bv  enhancing  quality  as- 
surance programs.  Key  provisions  of  this  malpractice  reform  bill  include: 

— Estaolisning  a  uniform  statute  of  limitations,  two  years  from  the  date  the  injury 
was  discovered. 

— Allowing  periodic  payments  for  awards  greater  than  $100,000. 
— Applying  several,  not  joint  and  several^  liability  for  noneconomic  and  punitive 
damages. 

— Limiting  attorneys'  contingency  fees  to  33  Va  percent  of  the  first  $150,000  of  an 
award  and  25  percent  of  any  amount  above  $150,000. 

— Establishing  a  clear  and  convincing  evidence  standard  of  proof  of  wrongdoing 
for  doctors  delivering  a  baby  who  had  not  previously  treated  the  pregnant  woman. 

— Requiring  States  to  establish  mandatory  alternative  dispute  resolution  for  medi- 
cal malpractice  cases. 

— Strengthening  the  standard  for  awarding  punitive  damages  and  establishing 
State  health  care  quality  assurance  programs  funded  with  50  percent  of  punitive 
damage  awards. 

— Requiring  providers  and  insurers  to  participate  in  risk  management  programs 
every  3  years  to  better  detect  and  prevent  practices  which  may  result  in  patient  in- 
jury. 

In  addition.  Title  I,  Subtitle  B  of  the  bill  incorporates  legislation  I  introduced  ear- 
lier this  year  with  Senator  McConnell  and  others — S.  303,  the  Biomaterials  Access 
Assurance  Act  of  1995.  Subtitle  B  seeks  to  avert  an  imminent  shortage  of  raw  mate- 
rials for  use  in  medical  devices  implants.  Our  current  liability  system  threatens  the 
availability  of  raw  materials  for  use  in  life-saving  medical  devices. 

Last  year,  as  Chairman  of  the  Subcommittee  on  Regulation  and  Government  In- 
formation, I  held  a  hearing  to  examine  this  problem.  Witness  after  witness  pointed 
out  that  the  current  legal  system  makes  it  too  easy  to  bring  lawsuits  against  raw 
materials  suppliers  and  too  expensive  for  those  suppliers  to  defend  themselves — 
even  when  they  were  not  at  fault  and  end  up  winning.  Because  of  this,  many  suppli- 
ers have  decided  that  the  costs  of  defending  these  lawsuits  are  just  too  hign  to  jus- 
tify selling  raw  materials  to  the  makers  of  implantable  medical  devices.  In  short, 
for  those  suppliers,  it  just  isn't  worth  it. 

A  recent  study  by  Aronoff  Associates  paints  a  clear,  but  dismal,  picture.  That 
study  surveyed  the  markets  for  polyester  yarn,  resins  such  as  DuPont's  Teflon,  and 
polyacetal  resin  such  as  DuPont  s  Delrin.  The  study  showed  that  sales  of  these  raw 
materials  for  use  in  manufacturing  implantable  medical  devices  was  just  a  tiny  per- 
centage (0.006  percent)  of  the  overall  market — $606,000  out  of  total  sales  of  over  $11 
billion. 

In  return  for  that  extra  $606,000  in  total  annual  sales,  however,  that  raw  mate- 
rial supplier,  like  others,  faced  potentiallv  huge  liability -related  costs,  even  if  they 
never  lose  a  lawsuit.  To  take  one  example,  a  company  named  Vitek  manufactured 
an  estimated  26,000  jaw  implants  using  about  5  cents  worth  of  DuPont  Teflon  in 
each  device.  The  device  was  developed,  designed  and  marketed  by  Vitek,  which  was 
not  related  to  DuPont.  When  those  implants  failed,  Vitek  declared  bankruptcy,  its 
founder  fled  to  Switzerland  and  the  patients  sued  DuPont.  DuPont  has  won  vir- 
tually all  these  cases — one  of  the  last  cases  was  dismissed  earlier  this  month — but 
the  cost  has  been  staggering.  The  study  estimated  that  DuPont  alone  has  spent  at 
least  $8  million  per  year  over  6  years  to  defend  these  suits. 

To  put  this  into  perspective,  DuPont's  estimated  legal  expenses  in  these  cases  for 
just  one  year  would  buy  over  a  13-year  supply  of  DuPont's  Dacron  polyester.  Teflon 
and  Delrin  for  all  U.S.  makers  of  implantable  medical  devices,  not  just  makers  of 
jaw  implants. 

Faced  with  this  overwhelming  liability,  DuPont  decided  2  years  ago  to  stop  selling 
its  products  to  manufacturers  of  permanently  implanted  medical  devices.  DuPont 
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has  subsequently  allowed  manufacturers  to  purchase  up  to  3  more  years  worth  of 
raw  materials. 

One  supplier's  decision  alone  might  not  be  troublesome  except  that  there  is  no 
reason  to  believe  that  the  economics  will  be  different  for  other  suppliers  around  the 
world.  One  of  the  witnesses  at  the  hearing  testified  that  she  had  already  contacted 
15  alternate  suppliers  of  polyester  yam  worldwide.  All  were  interested  in  selling  her 
raw  materials — except  for  use  in  products  made  and  used  in  the  United  States.  Bv 
itself,  this  is  a  powerful  statement  about  the  nature  of  our  American  product  liabil- 
ity laws,  and  makes  a  powerful  case  for  reform. 

There's  more  at  stake  however,  here  than  just  protecting  suppliers  from  liability. 
It's  more  than  just  making  those  raw  materials  available  to  the  manufacturers  of 
medical  devices.  What's  at  stake  is  the  health  of  millions  of  Americans  who  depend 
on  medical  devices  for  their  every  day  survival. 

What's  at  stake  is  the  health  of  children  like  Thomas  Reilly  from  Houston,  TX, 
who  suffers  from  hydrocephalus,  a  condition  in  which  fluid  accumulates  around  the 
brain.  A  special  shunt  enables  him  to  survive.  But  continued  production  of  that 
shunt  is  in  doubt  because  the  raw  materials'  suppliers  are  concerned  about  the  po- 
tential lawsuit  costs.  At.  our  hearing  last  year,  Thomas'  father,  Mark  Reillv,  pleaded 
for  Congress  to  move  forward  quickly  to  assure  that  the  supply  of  those  shunts  will 
continue. 

What's  at  stake  is  the  health  of  adults  like  Peggy  Phillips  of  Falls  Church,  VA, 
whose  heart  had  twice  stopped  beating  because  of  fibrillation.  Today,  she  lives  an 
active,  normal  life  because  sne  has  an  implanted  automatic  defibrillator.  Again,  crit- 
ical components  of  the  defibrillator  may  no  longer  be  available  because  of  potential 
product  liability  costs.  Ms.  Phillips  urges  Congress  to  move  swiftly  to  enact  legisla- 
tion protecting  raw  materials  and  component  part  suppliers  from  product  liability. 

What's  at  stake  is  the  well-being  oi  Luke  Lindenthal  who,  as  ne  will  tell  you 
today,  has  benefited  tremendously  from  a  medical  device  called  a  neuro-cybemetic 
prosthesis,  or  NCP.  That  device  has  helped  greatly  reduce  Luke's  epileptic  seizures. 
But  the  device  contains  Silicone,  and  suppliers  of  this  material  have  expressed  con- 
cern about  their  exposure  to  liability.  Thus,  the  raw  materials  needed  to  manufac- 
ture NCPs  may  become  unavailable.  Subtitle  B  of  the  bill  before  you  today  will  help 
ensure  the  continued  availability  of  this  and  other  efi'ective  medical  implants. 

The  scope  of  this  problem  affects  young  and  old  alike.  Pacemakers,  for  example, 
are  installed  in  patients  whose  hearts  no  longer  generate  enough  of  an  electrical 
pulse  to  get  the  heart  to  beat.  To  keep  the  heart  beating,  a  pacemaker  is  connected 
to  the  heart  with  wires.  These  wires  have  silicone  rubber  insulation.  Unfortunately, 
the  suppliers  of  the  rubber  have  begun  to  withdraw  from  the  market.  With  this 
pacemaker,  thousands  of  Americans  can  live  productive  and  healthy  lives  for  dec- 
ades. 

Heart  valves  provide  another  example.  Around  the  edge  of  a  heart  valve  is  a 
sleeve  of  polyester  fabric.  This  fabric  is  what  the  surgeon  sews  through  when  he  or 
she  installs  this  valve.  Without  that  sleeve,  it  would  be  difficult,  if  not  impossible, 
to  install  the  valve.  Without  that  valve,  patients  die  prematurely. 

In  short,  this  developing  product  liability  crisis  will  have  widespread  and  serious 
effects.  We  cannot  simply  allow  the  over  seven  million  people  who  owe  their  health 
to  medical  devices  to  become  casualties  of  an  outmoded  legal  liability  system.  Be- 
cause product  liability  litigation  costs  make  the  economics  of  supplying  raw  mate- 
rials to  the  implantaole  medical  device  makers  very  unfavorable,  it  is  imperative 
that  we  act  now.  We  cannot  rationally  expect  raw  materials  suppliers  to  continue 
to  serve  the  medical  device  market  out  of  the  goodness  of  their  hearts,  notwith- 
standing the  liability-related  costs.  We  need  to  reform  our  product  liability  laws,  to 
give  raw  material  suppliers  some  assurance  that  unless  there  is  real  evidence  that 
they  were  responsible  for  putting  a  defective  device  on  the  market,  they  cannot  be 
sued  simply  in  the  hope  that  their  deep  pockets  will  fund  legal  settlements. 

I  have  long  believed  that  liability  reform  could  be  both  pro-consumer  and  pro-busi- 
ness. I  believe  the  testimony  we  heard  on  this  subject  last  year  proved  this  once 
again.  When  fear  of  liability  suits  and  litigation  costs  drives  valuable,  life-saving 
products  off  the  market  because  their  makers  cannot  get  raw  materials,  consumers 
are  the  ones  to  sufler.  When  one  company  must  spend  millions  just  to  defend  itself 
in  lawsuits  over  a  product  it  did  not  even  design  or  make — for  which  it  simply  pro- 
vided a  raw  material  worth  5  cents — it  is  the  consumer  that  suffers  the  most.  The 
hearing  last  year  dramatically  illustrated  that  efforts  to  increase  compensation  for 
the  injured  can  sometimes  come  at  an  unacceptably  high  cost. 

Subtitle  B  of  the  Liability  Reform  and  Quality  Assurance  Act  will  establish  clear 
national  rules  to  govern  suits  against  suppliers  of  raw  materials  and  component 
parts  for  permanently  implantable  medical  devices.  Under  the  bill  a  supplier  of  raw 
materials  or  component  parts  can  only  be  sued  if  the  materials  they  supplied  do  not 
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meet  contractual  specifications,  or  can  properly  be  classified  as  a  manufacturer  or 
seller  of  the  whole  product.  They  cannot,  nowever,  be  sued  for  deficiencies  in  the 
design  of  the  final  device,  the  testing  of  that  device,  or  for  inadequate  warnings  with 
respect  to  that  device.  The  enactment  of  this  bill  would  help  ensure  that  America's 
patients  continue  to  have  access  to  the  best  life-saving  medical  devices  in  the  world. 
We  must  act  now,  however. 

Madame  Chair,  many  of  the  reform  ideas  in  the  Liability  Reform  and  Quality  As- 
surance Act  were  proposed  or  cosponsored  by  Democrats  and  Republicans  in  the  last 
Congress  as  part  of  comprehensive  health  care  reform  bills.  A  number  of  these  ideas 
were  embraced  last  year  by  a  group  of  us  participating  in  the  bipartisan  Senate 
"Mainstream  Coalition.  "  But  we  had  little  chance  to  debate  these  issues  in  the  last 
Congress.  I  am  optimistic  that  we  will  have  the  opportunity  in  this  Congress  to  pass 
a  bipartisan  medical  malpractice  reform  bill.  I  thank  the  committee  for  their  consid- 
eration of  the  legislation  and  I  look  forward  to  working  with  members  of  the  com- 
mittee to  improve  our  medical  malpractice  system. 

The  Chairman.  Thank  you  very  much,  Senator  Lieberman. 

I  know  Senator  McConnell  has  to  leave  to  chair  a  hearing  at  10 
o'clock.  Senator  Lieberman,  can  you  stay,  or  do  you  have  to  leave 
at  10  as  well? 

Senator  Lieberman.  I  can  if  you  would  like,  certainly. 

The  Chairman.  Just  for  a  few  minutes.  I  think  there  are  some 
questions,  and  as  you  say,  we  can  submit  questions  in  writing. 

Senator  McConnell.  Yes.  I  am  very  anxious,  Senator  Kasse- 
baum,  to  answer  whatever  questions  are  asked. 

The  Chairman.  Thank  you  very  much.  Thank  you  for  coming. 

If  you  do  not  mind  staying  for  just  a  minute,  Senator  Lieberman. 

Senator  Lieberman.  Not  at  all. 

The  Chairman.  I  would  like  to  turn  to  Senator  Jeffords. 

Senator  Jeffords.  Thank  you.  Madam  Chair,  and  Senator 
McConnell,  I  will  be  joining  you  momentarily  in  your  hearing. 

First,  Senator  Lieberman,  I  am  so  pleased  to  see  that  you  have 
introduced  this  bill.  I  think  it  is  a  tremendous  step  forward  in  com- 
ing up  with  something  which  can  be  reasonable  and  can  be  en- 
acted. 

I  believe  your  bill  is  broader  than  the  most  typical  malpractice 
bills  by  specifically  noting  the  breadth  of  whom  health  care  liability 
actions  can  be  against.  On  the  top  of  page  6  of  your  bill,  it  reads 
as  follows:  "against  a  health  care  payor,  health  maintenance  orga- 
nization, insurance  company,  or  other  individual,  organization  or 
entity  that  provides  payment  for  health  care  benefits  in  which  the 
claimant  alleges  that  the  injury  was  caused  by  the  payments  for  or 
failure  to  make  payment  for  health  care  benefits."  Then  it  has  the 
proviso  clause,  "except  to  the  extent  such  actions  are  subject  to  the 
Employee  Retirement  Income  Security  Act." 

Through  my  work  with  the  committee  last  year  and  with  Senator 
Dodd  as  a  cosponsor,  we  examined  the  problems  in  this  area.  What 
I  am  concerned  about  is  that  the  exemption  there  of  ERISA  plans — 
and  when  you  mention  the  word  ERISA,  everybody  gets  petrified 
and  terrified,  and  you  cannot  touch  it  

Senator  Lieberman.  That  is  right. 

Senator  Jeffords  [continuing].  But  two-thirds  of  people  are  cov- 
ered under  ERISA  plans,  so  don't  you  think  that  all  of  these  plans 
should  operate  under  the  same  rules,  and  why  did  you  decide  to  ex- 
clude basically  most  of  the  private  market  in  that  respect? 

Senator  Lieberman.  I  completely  agree  with  you  that  we  need  to 
expand  the  remedies  available  to  consumers  in  ERISA  plans.  As 
you  know,  it  was  my  privilege  to  work  with  you  in  the  so-called 
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Mainstream  Coalition  last  year  as  part  of  the  debate  to  put  to- 
gether what  I  thought  was  a  pretty  good  proposal  about  creating 
more  remedies  for  patients  who  are  denied  coverage  by  either  in- 
surers and/or  ERISA  plans.  I  think  you  and  I  remember  laughing 
to  each  other  that  we  thought  we  had  a  pretty  good  proposal  be- 
cause everybody  did  not  like  it,  although  I  think  patient  groups  felt 
it  was  a  pretty  good  step  forward. 

The  decision  that  Senator  McConnell  and  I  made  on  this  one, 
frankly.  Senator  Jeffords,  was  tactical  and  not  a  matter  of  policy, 
which  is  to  say  that,  learning  from  our  experience  last  year,  we 
were  concerned  that  if  we  included  the  ERISA  plans  in  this  provi- 
sion, it  might  well  create  another  series  of  opponents  to  the  overall 
bill  which  would  make  it  difficult  to  pass. 

But  I  must  say  that  on  the  matter  of  substance,  I  agree  with  you, 
and  if  you  and  the  members  of  the  committee  feel  that  we  can  work 
together  on  this  to  add  ERISA  plans  and  not  jeopardize  the  under- 
lying bill,  I  would  be  happy  to  do  so. 

This  year,  as  you  know,  you  and  I  and  several  other  members  of 
the  Senate  have  asked  the  GAO  to  examine  the  effects  of  ERISA 
on  the  insurance  market  and  to  look  at  the  differences  in  regu- 
latory requirements  that  ERISA  and  nonERISA  plans  face.  And  it 
may  v/ell  be  that  while  you  are  considering  this  bill  in  this  commit- 
tee that  that  report  would  be  forthcoming  and  w^ould  give  us  a 
basis  for  proceeding,  but  as  I  say,  bottom  hne,  the  decision  was  tac- 
tical and  not  substantive.  I  would  be  glad  to  work  with  you  to  see 
if  we  can  make  this  part  of  the  bill. 

Senator  Jeffords.  Thank  you.  I  appreciate  those  comments.  I 
sort  of  have  a  political  death  \v4sh  on  these  kinds  of  issues,  where 
I  like  to  go  after  those  things  which  even-body  gets  mad  at. 

Senator  Lieber^lan.  I  have  noticed.  \\'nat  troubles  me  is  that  you 
have  brought  me  along  on  a  few  of  those  issues.  [Laughter.] 

Senator  Jeffords.  I  am  hoping  that  with  the  work  we  are  doing 
on  ERISA  reform  that  we  can  get  people  to  understand  the  neces- 
sity for  treating  all  of  these  things  together. 

Senator  Lieberman.  Absolutely. 

Senator  Jeffords.  I  commend  you  again  for  your  work  on  this 
bill  and  for  what  you  did  on  the  mainstream  committee,  and  I 
know  there  are  a  number  of  us  who  are  going  to  try  to  work  to- 
gether to  fmd  some  of  these  answers.  So  thank  you  very  much  for 
your  help. 

Senator  Lieberman.  Thank  you. 

The  Chairman^  Thank  you  ver>'  much.  Now,  I  know  you  have  a 
10  o'clock  hearing,  too. 

Senator  Lieberman'.  Yes,  but  as  befits  my  party  in  this  session, 
I  have  less  responsibility  at  the  10  o'clock  hearing  than  Senator 
McConnell  does,  so  if  there  are  any  questions,  I  can  stay. 

The  Chairman.  Well,  then.  Senator  Kennedy,  I  will  call  on  you. 

Senator  Kennedy.  I  know  the  feeling.  [Laughter.] 

Thank  you  very  much.  Madam  Chairman.  I  welcome  Senator 
McConnell  and  Senator  Lieberman,  and  I  know  they  have  given  a 
great  deal  of  attention  to  this  issue. 

As  the  Senator  probably  knows,  during  the  course  of  our  health 
reform  discussions  last  year,  our  committee  gave  some  attention  to 
malpractice,  and  there  was  a  good  deal  of  discussion  about  pre- 
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empting  State  laws  on  this.  As  a  result  of  some  very  interesting 
and  engaging  exchanges,  it  was  ultimately  resolved  that  there 
would  be  no  preemption  one  way  or  the  other.  President  Clinton's 
initial  proposal  included  preemption,  and  we  debated  whether  we 
have  to  have  preemption,  since  the  kinds  of  injuries  that  are  taking 
place  in  the  State  are  matters  that  the  State  knows  best  about. 
This  is  different  from  product  liability  reform  because  you  are  talk- 
ing there  about  products  that  travel  interstate.  With  malpractice, 
the  States  have  been  making  their  own  independent  judgments, 
and  this  should  not  be  an  area  where  we  are  going  to  have  Federal 
preemption. 

And  as  a  result  of  a  good  deal  of  exchange  last  year,  that  is 
where  we  came  out;  no  preemption,  with  the  exception  of  where  the 
States  had  taken  no  action  at  all. 

So  it  is  interesting  to  me  that  one  of  the  first  orders  of  business 
when  we  come  back  here  is  Federal  preemption  of  State  law  in 
these  areas.  I  know  the  matter  that  you  spoke  to  with  regard  to 
bio-materials  is  a  complex  issue  and  one  that  I  think  we  ought  to 

five  attention  to.  We  have  been  interested  in  the  issue  of  medical 
evice  legislation  and  protection.  So  I  hope  we  can  address  that 
concern. 

But  it  is  interesting  that  when  Congress  comes  back  to  the  issue 
of  health  care,  the  first  thing  we  do  is  extend  the  tax  deduction  for 
small  businesses,  which  will  cost  $8  billion  over  the  next  10  years, 
and  we  do  nothing  for  any  of  the  workers  in  those  areas.  That  was 
voice-voted  on  the  floor  of  the  U.S.  Senate,  so  that  we  could  quickly 
take  care  of  a  number  of  small  businesses.  Even  though  those 
small  businesses  employ  400,00  workers,  we  did  not  give  those 
workers  a  break  at  all.  We  voice  vote  that,  and  then  the  next  thing 
we  do  is  help  out  negligent  doctors  with  malpractice  reform  that 
preempts  some  States'  activities.  It  is  interesting  where  the  prior- 
ities are  in  this  Congress. 

And  this  is  against  a  background  where  we  have  seen  mal- 
practice premiums  declining,  malpractice  suits  declining,  and  mal- 
practice insurance  profitability  has  soared. 

The  March  24,  1994,  Business  Insurance  Week  states:  "Despite 
the  rapidly  changing  health  care  delivery  system,  the  price  of  medi- 
cal malpractice  and  professional  liability  coverage  for  a  health  care 
organization  remains  stable,  and  capacity  is  plentiful.  Insurers 
view  malpractice  hospital  and  professional  liability  and  related  cov- 
erage as  profitable  lines  these  days,  brokers  say.  In  fact,  some  in- 
surers are  looking  to  increase  their  malpractice  accounts  in  an  at- 
tempt to  offset  meager  underwriting  results  in  the  commercial 
property  market."  It  goes  on:  "It  seems  like  every  month,  a  new  in- 
surer wants  to  underwrite  medical  liability  coverage  for  health  care 
organizations.  As  long  as  companies  are  making  profits  that  exceed 
the  average  property  casualty  profit  line,  they  will  want  to  under- 
write this  coverage.' 

Profits  are  going  right  through  the  roof  in  this  area.  So  when  we 
are  seeing  profits  going  through  the  roof,  we  are  talking  about  an 
area  which  States  nave  been  moving  on,  and  we  are  talking  most 
importantly  about  what  happens  to  people,  their  real  lives,  their 
health,  their  well-being,  the  well-being  of  their  children  and  their 
parents,  I  think  we  have  to  be  exceedingly  cautious. 
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I  understand  the  drive  to  try  to  move  this  along  in  terms  of  the 
product  liabihty  issue,  although  as  I  mentioned  before,  I  have  some 
concerns  about  that,  but  I  think  that  this  is  a  different  issue.  I  may 
be  in  the  minority  in  that  view,  but  I  do  think  that  we  ought  to 
be  cautious. 

Let  me  ask  you.  Senator  Lieberman,  as  a  former  attorney  gen- 
eral, you  know  well  that  the  tort  law  has  traditionally  been  a  State 
prerogative,  and  there  are  some  reasonable  arguments  in  favor  of 
Federal  intervention  in  the  product  liability  law  where  the  goods 
travel  in  interstate  commerce.  When  medical  negligence  occurs 
within  a  State,  the  Federal  law  in  this  context  seems  not  to  facili- 
tate commerce,  but  to  tip  the  scales  in  favor  of  the  malpractice  de- 
fendants over  the  malpractice  plaintiffs. 

Do  you  have  any  concerns  about  preempting  a  body  of  law  tradi- 
tionally entrusted  to  the  States,  and  are  you  comfortable  that  S. 
454  adequately  protects  the  role  of  the  State  tort  law  in  the  Fed- 
eral system? 

Senator  Lieberman.  I  am,  and  I  appreciate  your  question.  Let 
me  say  first,  generally.  Senator  Kennedy,  that  the  extent  to  which 
this  bill  would  create  a  national  floor  for  medical  malpractice  cases, 
as  in  a  way,  you  suggested  in  your  opening  remarks,  supports  your 
basic  position  that  the  health  care  crisis  is  a  national  problem  and 
does  require  national  solutions. 

The  fact  is  that  the  current  tort  liability  system  and  tort  system 
has  gone  astray,  and  this  area  and  product  liability  and  generally, 
in  civil  liability,  is  costing  the  public  much  more  than  it  should, 
and  is  part  of  a  crisis  of  confidence  in  the  general  system  of  justice 
in  our  country,  both  criminal  and  civil,  because  people  think  the 
system  is  being  gamed.  It  is  one  thing  to  have  injured  parties,  for 
instance,  get  compensation,  and  quite  another  for  the  lawyers'  fees, 
as  they  are  proven  to  be  in  these  cases,  taking  an  extremely  high 
percentage  of  the  awards. 

So  I  would  say  that  the  aim  here  is  to  create  a  national  floor  to 
allow  States  to  go  beyond  this  if  necessary,  and  to  the  extent  pos- 
sible to  leave  to  the  States  the  determination  of  liability  of  neg- 
ligence. But  most  of  what  this  bill  will  do  to  reform  the  system  is 
to  go  to  the  question  of  damages,  which  is  the  area — particularly 
punitive  damages  and  noneconomic  damages — to  go  to  the  question 
of  whether  an  attorney  can  essentially  in  behalf  of  a  client  play  a 
kind  of — I  hate  to  call  it  "legal  terrorism";  that  is  too  strong — but 
to  bully  the  system  for  fear  of  what  a  jury  will  do  in  awarding  pu- 
nitive damages  into  awarding  more  than  negligence  would  other- 
wise require  simply  to  avoid  the  unknown  of  a  court  case. 

And  I  do  think  that  the  bill  that  we  have  put  in  here  clearly  pro- 
tects the  right  of  injured  people,  plaintiffs,  to  recover  not  only  for 
their  out-of-pocket  costs,  but  for  the  noneconomic,  so-called  pain 
and  suffering  damages,  which  are  not  capped  in  this  proposal  be- 
fore you  and  yet  creates,  I  guess  I  would  say,  some  parameters  that 
will  make  the  system  more  reasonable  and  less  costly. 

The  last  numbers  that  I  saw  said  that  between  the  cost  of  insur- 
ance premiums  and  the  OTA's  estimate  of  defensive  medicine  prac- 
ticed for  fear  of  liability,  we  are  putting  out — that  is,  all  of  us  who 
are  health  insurance  premium  payers — are  putting  out  $35  billion 
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a  year.  Now,  if  we  can  cut  that  down  and  the  cost  of  health  care, 
we  will  have  made  a  substantial  step  forward. 
Senator  Kennedy.  Thank  you. 

Madam  Chairman,  I  have  one  other  question,  since  I  was  par- 
ticularly interested  in  the  obstetrics  issue.  Could  I  just  ask  about 
the  change  in  obstetrics  liability? 

The  Chairman.  Briefly,  briefly. 

Senator  Lieberman.  I  will  give  a  very  brief  answer  if  it  is  accept- 
able. Madam  Chairman,  and  I  would  be  glad  to  talk  with  you  more 
about  it.  Senator  Kennedy. 

I  think  the  aim  here  looked  to  the  best  of  all  worlds,  because  the 
obstetricians  have  suffered  probably  the  greatest  increase  in  pre- 
miums costs,  or  at  least,  let  me  say,  very  significant,  and  it  has 
had  the  effect  of  convincing  some  people  that  I  know  to  leave  the 
delivery  of  babies. 

But  the  aim  here  in  limiting  it  to  those  who  have  not  treated  the 
mother  during  pregnancy,  frankly,  was  to  try  not  to  take  on  the 
whole  problem,  but  to  deal  with  an  area  that  we  consider  to  be 
most  critical,  which  is  pregnant  mothers  in  rural  areas,  that  is, 
areas  where  they  may  not  have  day-to-day  contact  with  an  obstetri- 
cian, and  they  may  go  to  some  central  clinic  or  hospital  to  have  the 
baby  delivered.  So  at  least,  we  wanted  to  try  in  that  way  to  in- 
crease the  pool  of  available  obstetricians  to  deliver  babies. 

I  would  be  glad  to  talk  with  you  about  that. 

Senator  Kennedy.  Thank  you. 

The  Chairman.  Senator  Coats  wanted  to  ask  a  brief  question, 
too,  if  you  could  stay. 
Senator  Lieberman.  Sure. 

Senator  Coats.  I  had  a  follow-up  on  that  obstetrics  question,  and 
Paul,  you  would  be  interested  in  this.  Down  in  Evansville,  IN, 
there  is  an  obstetrician  who  moved  from  southern  Illinois  to  Indi- 
ana for  his  practice.  He  was  the  onlv  obstetrician  left  in  a  10-coun- 
ty  area  in  southeastern  Illinois,  and  he  was  driven  out  of  business 
in  Illinois  due  to  the  liability. 

He  brought  his  case  to  the  former  Grovernor  of  Illinois  and  asked 
him  what  ne  ought  to  do  about  it,  and  the  Governor  told  him  to 
switch  to  dermatology.  Instead,  he  moved  to  Indiana. 

Now,  there  are  many  people  from  Illinois  who  come  over — we  ap- 
preciate the  business,  out  they  have  to  drive  an  awful  long  way  for 
obstetrics  treatment — and  that  is  one  of  the  concerns  I  think  that 
they  are  trying  to  address  here. 

Senator  Lieberman.  That  is  right. 

Senator  Coats.  State  laws  are  just  all  over  the  place  relative  to 
this,  and  I  think  one  of  the  things  that  Senator  Lieberman  is  trying 
to  accomplish  with  his  bill  is  to  provide  for  some  uniformity  be- 
cause, as  he  said,  it  is  a  national  problem. 

My  question.  Senator  Lieberman,  is  a  lot  of  information  that 
comes  in  would  indicate  that  overall  damage  caps  are  the  most  ef- 
fective way  of  providing  the  types  of  tort  reform.  In  fact,  a  study 
by  Tlie  Hudson  Institute  indicated,  and  I  quote:  "Damage  caps  are 
tne  most  effective  tort  reform  and  generally  have  the  strongest  im- 
pact on  damages  awarded  of  any  way  that  was  tested." 

My  understanding  is  that  your  bill  does  not  place  an  overall  cap 
on  total  damage  awards.  Am  I  correct  in  that? 
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Senator  Lieberman.  That  is  correct.  The  bill  places  a  cap  on  pu- 
nitive damages — let  me  go  back.  Your  first  statement  is  absolutely 
right.  All  the  studies  that  I  have  seen  say  that  the  two  most  suc- 
cessful changes  or  reforms  at  the  State  level  that  have  actually 
lowered  costs  in  the  system  have  been  the  collateral  source  provi- 
sions that  we  talked  about,  to  count  payment  from  other  sources, 
and  the  cap  on  damages. 

We  think  that  the  most  egregious  problem  here  comes  from  un- 
limited punitive  damages.  Tnis  bill  does  cap  those.  Again,  I  think 
Senator  McConnell  and  I,  understanding  the  difficulty  of  passing 
any  kind  of  tort  reform  in  Congress,  looking  back  over  the  years, 
wanted  not  to  overreach,  although  I  think  both  of  us  individually 
would  certainly  be  open  to  a  cap  on  the  so-called  noneconomic  or 
pain  and  suffering  damages.  But  I  think  that  that  would  probably 
make  it  just  about  impossible  to  pass  the  bill. 

My  estimates  may  be  too  pessimistic,  but  again,  that  is  why. 

Senator  Coats.  Well,  I  regret  that  for  political  reasons,  we  end 
up  under-reaching  instead  of  at  least  perhaps  fmding  some  appro- 
priate equilibrium.  I  would  hope  that  you  would  look  at  the  model 
that  Indiana  has  provided  now  for  20  years  in  terms  of  reasonable 
limitations  on  medical  liability.  The  interesting  fact  is  that  Indiana 
physicians  pay  very  substantially  less,  but  the  patients,  those  com- 
plainants receiving  critical  injuries  receive  more  than  neighboring 
States  in  their  awards.  The  difference  is  the  money  goes  to  the  pa- 
tient instead  of  the  attorney. 

Senator  Lieberman.  That  is  a  very  good  point.  The  general  tort 
system  we  have  now  too  often  overcompen sates  those  who  are  less 
injured  and  undercompen sates  those  who  are  more  injured. 

One  thing  I  would  add  about  pain  and  suffering,  noneconomic 
damages,  is  that  we  have  removed  the  rule  of  joint  and  several  li- 
ability in  this  bill  for  pain  and  suffering  and  created  only  several 
liability,  which  is  to  say,  as  you  know,  that  defendants  would  be 
liable  only  for  the  amount  of  their  responsibility.  In  other  words, 
as  you  know,  in  the  current  system,  even  if  you  are  found  to  be  10 
percent  liable  for  the  injury,  if  you  happen  to  be  a  deep  pocket,  you 
can  be  forced  to  pay  100  percent.  And  on  the  pain  and  suffering, 
because  of  the  way  in  which  the  concept  can  be  used  to  game  the 
system,  we  have  at  least  removed  the  rule  of  joint  and  several  li- 
ability and  made  it  several,  so  that  will  have  some  inhibiting  effect. 

Senator  Coats.  Thank  you  very  much. 

Senator  Simon.  Could  I  impose  upon  my  colleague? 

The  Chairman.  I  would  leave  it  up  to  Senator  Lieberman. 

Senator  Lieberman.  It  is  okay  with  me  if  it  is  okay  with  you. 

The  Chairman.  All  right.  Just  a  few  minutes. 

Senator  Simon.  First  I  want  to  say.  Madam  Chair,  that  I  have 
noticed  since  you  have  become  chairman,  we  get  little  pieces  of 
candy;  you  are  a  much  better  chairman  than  Ted  Kennedy  ever 
was,  I  want  you  to  know.  [Laughter.] 

Senator  Kennedy.  I  think  I  ate  all  the  candy  myself  [Laughter.] 

The  Chairman.  It  is  my  staff  that  has  provided  that,  but  thank 
you. 

Senator  Simon.  The  Office  of  Technology  Assessment  in  a  report 
says  that  "Medical  malpractice  insurance  premium  increases  were 
not  associated  with  physician  withdrawal  from  obstetrics  practice 
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for  either  ob-gyns  or  FPs."  To  my  colleague  from  Indiana,  it  is  very 
interesting  that  the  American  Hospital  Association  says  that  costs 
per  day  in  a  hospital  in  Indianapolis  are  higher  than  they  are  in 
the  city  of  Chicago.  Now,  I  am  not  saying  your  law  or  ours  is  a  rea- 
son for  that. 

Senator  Coats.  Wait  a  minute — I  have  a  chart  here.  [Laughter.] 
Senator  Kennedy.  Please  leave  Boston  out. 

Senator  Simon.  I  do  believe  that  some  sensible  reform  is  in  order, 
and  I  think  the  limitation  on  lawyers'  fees  is  a  move  in  that  direc- 
tion. I  think  alternative  dispute  resolution — while  you  go  further 
than  the  health  bill  that  we  reported  out  of  our  committee  last 
year — I  think  some  movement  in  that  direction  is  in  order. 

I  would  make  one  other  point.  The  Chicago  Sun  Times  had  a 
story  about  our  licensing  board,  the  disciplinary  board,  in  Illinois, 
frankly  just  not  being  firm  with  doctors  who  have  loose  practices. 
And  I  do  not  think  there  is  any  question  that  that  is  one  of  the  rea- 
sons for  the  problems  that  we  face  in  this  field. 

Then,  finally,  when  you  put  a  cap  on  punitive  damages,  I  think 
of  the  fellow  who,  10  days  ago  in  a  Tampa  hospital  had  the  wrong 
leg  amputated.  Now,  when  you  remove  the  wron^  leg,  there  might 
not  be  a  lot  of  pain  and  suffering,  but  if  Joe  Lieberman  or  Paul 
Simon  had  a  leg  amputated  wrongfully,  I  do  not  think  we  would 
be  in  favor  of  a  $^250,000  limitation  on  punitive  damages. 

So  when  you  start  looking  at  these  specific  cases,  I  think  we  have 
to  go  slowly.  I  would  just  be  interested  in  your  reaction. 

Senator  Lieberman.  Very  briefly.  Madam  Chair,  actually,  in  that 
case,  a  tragic  case,  my  guess  is  that  there  will  be  an  enormous 
award  for  pain  and  suffering  as  part  of  the  negligent  removal  of 
that  leg,  just  because  of  the  way  in  which  pain  and  suffering  is  cal- 
culated. Punitive  damages  we  have  at  $250,000,  or  three  times  the 
out-of-pocket  cost,  the  so-called  economic  damages. 

We  will  undoubtedly  end  up  debating  this  at  length,  but  my  feel- 
ing is  that  this  is  the  part  of  the  system  that  has  most  been  twisted 
to  be  an  element  in  what  amounts  to  a  kind  of  economic  bargaining 
more  than  a  real  effect  on  the  system.  And  the  truth  is  that  the 
doctor  who  committed  that  incredibly  negligent  act  that  you  have 
described,  first  of  all  will  suffer  professional  embarrassment,  public 
embarrassment,  but  also  will  end  up  seeing  himself  paying  an 
enormous  pain  and  suffering  award. 

I  would  say  finally  that  one  of  the  things  I  am  proudest  about 
in  this  bill  is  Title  II,  which  is  the  protection  of  patient  health  and 
safety.  It  authorizes  each  State  to  create  a  fund  which  will  be  sup- 
ported by  transferring  50  percent  of  all  punitive  damage  awards  to 
that  fund,  and  the  purpose  is  for  licensing  and  certifjring  health 
professionals  and  funding  programs  to  reduce  malpractice  and  po- 
lice the  system  better,  including  the  opening  up  of  a  National  Prac- 
titioner Data  Bank  so  that  patients  will  have  more  accessibility  to 
the  names  of  doctors  who  are  negligent,  who  have  tended  to  move 
from  State  to  State. 

So  I  look  forward  to  working  with  you.  Senator  Simon,  Madam 
Chairman.  This  is  obviously  a  controversial,  very  personal  area, 
but  it  is  just  one  that  cries  out  for  reform  in  the  public  interest, 
and  I  hope  we  can  work  together  toward  that  end.  And  I  again 
thank  you  for  your  kindness. 
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Senator  Simon.  Thank  you,  Senator  Lieberman. 

The  Chairman.  And  we  really  very  much  appreciate  your  staying 
to  answer  some  of  the  questions.  It  has  been  very  helpful.  Thanks 
so  much,  Senator  Lieberman. 

Senator  Lieberman.  Thank  you. 

The  Chairman.  We  are  ready  now  for  the  second  panel,  and  we 
would  ask  Luke  Lindenthal  and  his  family  to  come  forward. 

It  is  a  very  special  pleasure  to  welcome  as  our  second  panel  Luke 
Lindenthal  of  Mercer  County,  NJ,  who  is  here  with  his  mother, 
Lynne  Lindenthal,  at  the  witness  table,  and  his  father,  who  is  ac- 
companying Luke  as  well. 

Luke  has  an  implanted  experimental  medical  device  that  controls 
his  chronic  epileptic  seizures.  Lynne  Lindenthal  is  a  registered 
nurse,  which  obviously  helps  in  an  understanding  of  all  that  takes 
place  in  the  medical  field. 

I  know  that  you  as  a  family  feel  very  strongly  about  this  legisla- 
tion, and  we  are  pleased  that  you  have  made  the  effort  to  come 
from  New  Jersey  to  join  us  today. 

Luke,  it  is  a  pleasure  to  welcome  you.  We  look  forward  to  any 
comments  you  wish  to  make. 

STATEMENTS  OF  LYNNE  AND  LUKE  LINDENTHAL,  MERCER 

COUNTY,  NJ 

Mr.  Lindenthal.  The  pleasure  is  all  mine. 

The  Chairman.  Thank  you.  If  you  have  some  comments  and  a 
statement,  we  would  be  happy  to  hear  that  now. 

Mrs.  Lindenthal.  I  think  he  wants  me  to  go  first. 

The  Chairman.  All  right.  Mrs.  Lindenthal,  please. 

Mrs.  Lindenthal.  Good  morning.  My  name  is  Lynne  Lindenthal. 
I  am  a  critical  care  nurse  by  profession,  and  Luke's  mom. 

I  am  honored  to  be  here  today  to  speak  with  you  and  share  with 
you  our  experiences  with  medical  technology  and  how  it  has  posi- 
tively impacted  our  lives.  This  is  why  Senator  McConnell's  and 
Senator  Lieberman's  bill  and  its  passage  is  so  important  to  us  and 
crucial  to  the  7.4  million  other  Americans  who  are  dependent  on 
implants. 

Our  child  Luke  was  born  on  August  5,  1977 — a  normal,  healthy 
delivery.  He  weighed  in  at  8  pounds,  4  ounces  and  was  22  inches 
long. 

Luke's  infancy  and  childhood  were  filled  with  the  normal  mile- 
stones until  the  age  of  2V2.  At  the  age  of  2'Vi  10  days  after  his 
fourth  DTP  immunization,  Luke  was  diagnosed  with  epilepsy,  and 
we  watched  our  normal,  healthy  child  deteriorate  before  our  eyes. 

Luke  began  having  as  many  as  80  to  120  seizures  daily.  We 
know  this  because  we  kept  daily  seizure  logs.  We  tried  all  of  the 
anti-epileptic  medications — dilantin,  phenobarbital,  tegretol, 
mysoline,  diamox,  paraldehyde,  valium,  valproic  acid,  and  klonopin. 

By  the  age  of  3V2  Luke  could  no  longer  hold  a  pencil  or  stack 
blocks  without  having  attention  tremors.  He  could  no  longer  speak 
in  sentences  and  had  virtually  no  attention  span.  Luke's  seizure  ac- 
tivity was  diffuse — meaning  it  was  in  all  areas  of  his  brain. 

Liike  has  intractable  epilepsy.  We  were  told  that  unless  we  could 
find  a  way  to  control  the  frequent  seizure  activity,  Luke  would  ei- 


20 


ther  be  dead  or  in  a  permanent  vegetative  State  within  a  year's 
time. 

Fortunately,  a  medication  combination  was  found  that  slowed  the 
seizure  activity  down—for  a  while,  anyway.  However,  when  the  sei- 
zure activity  resumed,  it  was  with  a  vengeance  and  wrath  like  we 
never  would  have  dreamed  possible — not  in  our  wildest  night- 
mares. 

Luke  would  go  into  status  epilepticus  at  least  once  a  week.  Sta- 
tus epilepticus  would  last  for  3  to  4  hours  and  included  cardiac  and 
respiratory  arrest.  It  was  at  this  time  that  we  taught  Luke's  broth- 
ers and  sisters  CPR.  It  became  a  way  of  life  for  all  of  us,  especially 
Luke. 

Our  lives  revolved  around  keeping  Luke  alive. 

Luke  has  no  memory  of  those  years — not  birthdays,  not  Christ- 
mases,  not  happy  times,  not  sad  times.  Time  did  not  exist  in  his 
memory.  There  was  no  room  for  anything  but  the  tumultuous  sei- 
zures. 

Fortunately  in  this  country,  medical  technology  has  been  allowed 
to  prosper.  We  were  made  aware  of  the  NCP,  or  the  neuro-cyber- 
netic  prosthesis,  and  the  benefits  that  some  patients  with  intracta- 
ble epilepsy  were  experiencing.  Luke  became  the  first  child  in  the 
world  to  have  an  NCP  implanted  for  seizure  control.  We  knew  that 
there  was  a  chance  that  the  device,  like  all  of  the  medicines  before 
it,  would  not  work.  But  there  was  also  a  chance  that  the  device 
would  work.  Either  way,  it  was  a  chance  at  a  life  that  had  ceased 
to  hold  any  type  of  normalcy  or  quality  for  Luke. 

Fortunately,  the  NCP  worked  for  Luke.  The  results  were  imme- 
diately obvious — from  improved  fine  motor  skills  to  speech  forma- 
tion to  math  skills  and,  most  importantly,  a  phenomenal  decrease 
in  his  seizure  activity — from  120  seizures  daily  to  none.  He  has 
now  not  even  had  a  small  seizure  since  November.  So  now  we  can 
start  working  on  that  driver's  license. 

There  are  7.4  million  Americans  who  rely  on  such  medical  de- 
vices. It  is  important  to  us  that  this  type  of  advancement  in  medi- 
cal technology  be  allowed  to  continue  to  flourish.  It  is  evident  to 
us,  however,  that  our  legal  system  is  no  longer  protecting  our 
rights,  but  jeopardizing  Luke's  life.  We  must  all  combine  our  efforts 
to  prevent  a  medical  crisis  that  could  bring  utter  desolation  and  de- 
struction to  many  lives. 

We  were  fortunate.  Luke  was  given  that  all-important  oppor- 
tunity to  be  a  part  of  the  trial  studies  of  the  NCP.  The  technology 
was  available,  the  raw  materials  were  available,  and  the  implant 
became  a  reality.  The  smaller  medical  technology  companies  pro- 
vide a  major  source  of  innovation  in  the  medical  technology  field. 
These  companies  may  have  to  use  their  resources  from  product  re- 
search and  development  and  FDA  regulatory  proceedings  to  search 
for  and  validate  any  substitute  materials  that  may  be  found. 

I  never  want  to  watch  Luke  go  through  another  status 
epilepticus,  respiratory  arrest  or  cardiac  arrest  again.  I  do  not  want 
to  watch  my  child  die,  knowing  that  if  only  the  raw  materials  were 
available,  he  would  still  be  with  us;  that  if  only  this  bill  had  been 
passed,  he  would  be  with  us. 
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Please  help  Luke  to  live  on  the  cutting  edge  of  technology  where 
the  sun  is  bright,  and  life  is  full  of  dreams.  Do  not  force  him  to  live 
in  a  dark  cave  full  of  pain. 

Thank  you. 

The  Chairman.  Thank  you  very  much,  Mrs.  Lindenthal. 

Luke,  do  you  have  some  comments  you  would  like  to  make? 

Mr.  Lindenthal.  Yes,  I  only  have  one.  I  want  to  know  why  the 
people  who  make  the  silicone  are  not  going  to  be  making  them  any- 
more. 

The  Chairman.  The  people  who  make  the  silicone  that  is  used 
in  your  device. 

Mr.  Lindenthal.  For  the  device,  yes.  I  want  to  know  why  they 
are  not  going  to  be  making  thern  anymore. 

The  Chairman.  Well,  that  is  a  good  question,  and  that  is  what 
we  are  trying  to  help  work  through  with  this  hearing  and  debate 
that  very  question.  And  I  am  sure  that  if  you  are  getting  ready  to 
take  your  driver's  license  test,  that  is  going  to  be  a  very  important 
milestone  as  well,  so  we  wish  you  well  in  that. 

Let  me  ask  a  few  questions,  perhaps — is  that  all  that  you  would 
like  to  comment  on,  Luke,  as  your  statement? 

Mr.  Lindenthal.  Yes. 

Mrs.  Lindenthal.  No.  You  have  a  speech,  Luke. 
He  has  a  speech,  too.  Go  ahead. 

Mr.  Lindenthal,  Good  morning,  ladies  and  gentlemen.  I  am  very 
pleased  to  be  able  to  be  here  to  speak  with  you  today. 

My  name  is  Luke  Lindenthal,  and  I  have  been  challenged  in  life 
with  epilepsy.  I  was  the  first  child  in  the  world  to  have  an  implant 
for  seizure  control.  This  implant  has  given  me  back  my  life,  my 
memory,  and  hope  for  tomorrow. 

I  can  remember  small  parts  of  my  life  before  receiving  my  im- 
plant. It  was  very  confusing  to  watch  my  younger  brother  and  sis- 
ter pass  me  in  their  classes  at  school  and  in  their  abilities  to  deal 
with  life's  challenges.  My  sister  Johanna  taught  me  to  read. 

Since  I  have  had  my  implant,  life  has  become  much  more  clear. 
My  life  is  going  full  force.  All  of  the  things  I  was  told  I  would  never 
be  able  to  do,  I  am  learning  to  do.  I  ride  my  skateboard  and  my 
bike,  I  run  sometimes  a  mile  a  day,  I  swim  and  dive,  and  I  learned 
how  to  snow  ski  this  past  winter. 

What  makes  me  worry  today  is  a  feeling  that  I  shall  become  an 
Algernon.  In  the  book,  "Charly,"  a  man  was  given  the  chance  to  be- 
come a  complete  person.  This  is  the  man  that  I  have  become.  The 
thing  that  worries  me  is  the  fact  that  due  to  other  people's  greed 
for  financial  opportunity,  I  may  come  to  the  same  end  as  Charly — 
except  for  the  fact  that  Charly  does  not  die. 

We  must  have  some  rules  that  protect  those  who  need  from  those 
who  greed.  If  we  continue  to  let  people  make  their  living  by  finding 
holes  in  the  law  that  is  made  to  protect  the  people  of  this  country, 
then  we  as  a  people  not  only  let  those  of  us  down  who  dream  of 
a  normal  life,  but  those  who  have  the  dream  to  help  those  of  us 
in  need.  The  message  is  one  that  says:  You  may  be  willing,  but  is 
your  concern  great  enough  that  you  can  shoulder  the  threat  of 
being  sued? 
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It  is  important  to  me  that  this  bill  and  others  like  it  be  consid- 
ered so  that  I  and  others  like  me  have  the  same  chance  at  life  that 
you  do. 

Thank  you  for  your  interest.  My  life  is  in  your  hands. 
The  Chairman.  Thank  you,  Luke,  very  much. 
If  I  may  just  ask  a  few  questions  of  you  and  of  your  mother — 
you  are  17  now,  Luke,  is  that  right? 
Mr.  LiNDENTHAL.  That  is  correct. 

The  Chairman.  And  do  you  have  any  idea  how  long  it  will  be  be- 
fore you  have  to  consider  replacing  the  NCP  device? 

Mrs.  LiNDENTHAL.  We  actually  have  had  it  replaced  three 
times — once  because  the  battery  wore  out.  Depending  upon  the 
amount  of  milli-amp  voltage  that  is  used,  that  determines  how  long 
the  battery  will  last.  The  battery  died,  and  we  needed  a  replace- 
ment. 

We  did  get  to  see  for  a  few  days  what  life  was  like  before,  and 
it  was  not  pleasant  to  see  again. 

Luke  was  ice-skating  with  his  brothers  and  sisters  one  time,  and 
fell.  He  was  4  feet,  6  inches  tall  when  he  first  got  his  implant,  and 
he  is  now  5-9,  5-10.  So  the  wire  was  strained,  and  when  he  fell, 
it  snapped  the  wire,  so  he  had  to  have  a  replacement  done. 

They  were  certainly  replacements  that  not  only  we  but  Luke 
were  willing  to  make.  His  comment  when  he  was  in  the  doctor's  of- 
fice was,  "Let's  go;  let's  do  it  now." 

The  Chairman.  Is  that  easily  done? 

Mrs.  LiNDENTHAL.  The  battery  replacement  is  very  easily  done 
because  the  device  sits  in  the  left  anterior  chest — if  you  know  any- 
body who  has  a  pacemaker,  it  sits  right  in  the  same  area  and  is 
approximately  the  same  size  

Mr.  LiNDENTHAL.  And  the  wires  go  up,  around  the  vagus  nerve, 
right  around  here,  and  are  connected  to  the  computer. 

Every  5  minutes  when  I  was  giving  my  speech,  I  could  hear  the 
computer  going  off*,  so  that  means  that  I  am  getting  shocks  to  stop 
the  seizures. 

Mrs.  LiNDENTHAL.  It  sits  in  a  subcutaneous  pocket,  and  it  just 
has  to  be  opened  up,  the  device  comes  out,  the  old  battery  is  taken 
out,  and  the  new  battery  is  put  in. 

The  Chairman.  Now,  Luke,  you  mentioned  the  silicone.  Do  you 
have  any  sense,  in  talking  with  the  personnel  that  you  deal  with, 
of  how  long  the  raw  materials  that  are  used  in  the  implanted  medi- 
cal devices  will  be  available?  Is  there  any  concern  about  that? 

Mrs.  LiNDENTHAL.  Yes,  there  is.  Different  companies  have  been 
able  to  stockpile  different  amounts  pertaining  to  the  companies.  If 
you  have  had  the  opportunity  to  read  the  Amoff  report  that  HIMA 
had  done,  that  was  in  1994,  and  I  believe  it  was  2  to  4  years  of 
raw  materials  that  had  been  stockpiled.  I  believe  the  company  that 
makes  Luke's  device  has  a  year's  supply  left. 

The  portions  of  his  device  that  the  silicone  is  used  for — there  are 
two  electrodes  that  sit  on  the  vagus  nerve.  If  you  feel  your  pulse 
in  your  neck,  the  vagus  nerve  runs  right  by  there.  There  are  two 
electrodes  that  sit  on  the  vagus  nerve.  Silicone  is  used  with  those. 
Silicone  is  used  with  the  wires  that  go  from  the  computer  to  the 
electrodes,  and  the  computer  itself  is  coated  with  silicone. 
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The  Chairman.  So  there  is  a  shortage  and  a  danger  that  this  will 
not  be  available — and  why? 

Mrs.  LiNDENTHAL.  Well,  I  believe  Senator  Lieberman  spoke  to 
that  fact,  that  DuPont  was  the  major  manufacturer  of  the  silicone. 
Silicone  is  one  of  the  raw  materials  that  is  used  and  bought  for  this 
device,  and  if  you  cannot  get  hold  of  it,  it  is  not  going  to  be. 

The  Chairman.  And  the  high  cost  of  doing  so;  is  that  a  concern? 

Mrs.  LiNDENTHAL.  I  do  not  believe  that  thev  were  charging  a 
high  cost.  It  is  the  fact  that  the  lawsuits  and  liability  are  just  mak- 
ing it  not  a  good  business  venture  for  them. 

Mr.  LiNDENTHAL.  Excuse  me,  Senator.  Can  I  ask  a  question? 

The  Chairman.  Yes. 

Mr.  LiNDENTHAL.  If  DuPont  is  getting  ready  to  sue,  then  how 
come  they  have  all  this  technology,  and  they  do  not  want  to  share 


The  Chairman.  Why  don't  they  want  to  share  it  with  others? 

Mr.  LiNDENTHAL.  Yes,  because  if  they  do  not,  other  people  like 
me  will  not  have  the  chance  at  life  like  I  do;  they  will  die  without 
the  opportunity  of  learning  any  more. 

The  Chairman.  I  would  guess  that  as  this  is  perfected,  it  will  be 
shared.  One  of  the  things  we  are  trying  to  address,  of  course,  is 
helping  to  expand  the  availability  of  the  raw  material  and  the  cer- 
tainty that  it  would  be  there,  largely  with  some  assurances  that  li- 
ability costs  will  not  make  it  prohibitive — because  this  would  affect, 
I  assume,  pacemakers  and  everything,  every  other  device  where 
the  silicone  is  used  as  a  raw  material. 

So  I  think  yours  is  persuasive  testimony,  first  of  the  great  value 
of  the  NCP  device  that  you  have  and  the  absolute  importance  of 
it,  and  for  us  trying,  through  legislative  efforts,  to  expand  that 
availability  and  tne  certainty  of  that  availability.  That  is  what  we 
would  hope  that  this  legislation  would  help  to  address. 

Thank  you  very  much  for  your  thoughtful  comments. 

Senator  Kennedy. 

Senator  Kennedy.  Luke,  I  would  just  like  to  thank  you  very 
much  for  being  here,  and  thank  your  mom  as  well.  It  is  never  easy 
to  talk  about  these  matters  and  to  share  them  even  with  your 
friends,  let  alone  talk  about  them  here  in  this  committee  room.  But 
I  think  you  should  know  that  because  you  have  done  it,  there  will 
be  others,  hopefully,  whose  lives  will  be  both  saved  and,  hopefully, 
enhanced. 

Mr.  LiNDENTHAL.  I  hope  so. 

Senator  Kennedy.  I  want  to  thank  you  very  much,  and  I  want 
to  thank  your  mother.  You  are  a  very  lucky  young  man.  I  know  she 
is  lucky  to  have  you,  but  you  are  very  lucky  to  have  her  and  her 
real  dedication. 

Let  me  ask  you  on  another  item,  Mrs.  Lindenthal,  do  you  have 
health  insurance  coverage? 

Mrs.  LiNDENTHAL.  Well,  it  is  funny  you  mention  that. 

Senator  Kennedy.  It  is  an  old  question  around  here. 

Mrs.  LiNDENTHAL.  It  is  a  loaded  question,  and  I  am  going  to  give 
you  a  loaded  answer.  We  have  health  care  insurance  at  this  time 
that  covers  Luke  100  percent.  They  even  include  costs  for  his  im- 
planted device  because  of  the  huge  difference  of  medical  care  be- 
forehand and  now  in  monetary  value. 
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When  I  was  working  in  a  different  State  than  I  am  now  and  my 
husband  was  active  duty  Marine  Corps,  we  had  the  wonderful  in- 
surance that  the  hospital  offered  its  employees.  They  paid  80  per- 
cent of  what  they  deemed  medically  necessary  for  everybody  in  our 
family.  However,  Luke  had  a  preexisting  condition,  and  we  always 
had  a  difficult  time. 

The  last  year  before  his  implant,  the  cost  that  that  insurance  did 
not  pay  was  $130,000  to  keep  Luke  alive. 

Senator  Kennedy.  So  that  is  your  indebtedness  at  this  time? 

Mrs.  LiNDENTHAL.  No,  we  are  not  indebted  at  this  time. 

Senator  Kennedy.  But  the  bill  was  $130,000. 

Mrs.  LiNDENTHAL.  The  medical  bills  for  1  year  to  keep  Luke  alive 
were  $130,000.  They  are  paid  off  at  this  time. 

Senator  Kennedy.  And  you  are  able  to  continue  your  health  care 
coverage  at  the  present  where  you  are  working. 

Mrs.  LiNDENTHAL.  Yes.  We  have  two  separate  HMOs,  and  be- 
tween the  two  of  them,  they  haggle  it  out.  The  medical  advisors  on 
each  one  of  them  have  decided  it  is  best  to  pay  the  costs  for  the 
implant,  so  that  has  been  very  good,  also. 

Senator  Kennedy.  Are  you  concerned  at  all  about  keeping  your 
health  care  coverage? 

Mrs.  LiNDENTHAL.  Not  at  this  time. 

Senator  Kennedy.  Good.  Thank  you  very  much. 

Thank  you  very  much.  Madam  Chairman. 

The  Chairman.  Thank  you. 

Senator  DeWine. 

Senator  DeWine.  No  questions. 

The  Chairman.  Senator  Ashcroft. 

Senator  Ashcroft.  Thank  you,  Madam  Chairman. 

I  just  want  to  thank  you  for  coming  and  bringing  us  the  informa- 
tion which  I  think  can  provide  a  basis  for  our  good  decisionmaking 
in  this  area. 

Thank  you,  Luke. 

The  Chairman.  Senator  Simon. 

Senator  Simon.  I  want  to  thank  Mrs.  Lindenthal  and  Luke,  both 
of  you,  for  coming  here.  I  really  appreciate  it. 

Let  me  follow  up  on  the  question  of  Senator  Kennedy.  Have  you 
ever  thought,  Mrs.  Lindenthal,  what  it  might  be  like  if  you  were 
one  of  the  41  million  Americans  who  had  no  health  insurance? 

Mrs.  Lindenthal.  Well,  yes.  I  think  it  would  be  fairly  scary.  We 
are  all  fairly  fortunate  that  we  do  not  get  sick.  We  have  three  other 
children  who  are  all  healthy.  But  all  you  need  is  one  illness  when 
you  have  only  a  partial  coverage  on  your  insurance,  and  you  are 
wiped  out;  you  are  absolutely  wiped  out. 

My  stepfather  before  he  died  had  a  five-vessel  bypass.  He  had 
one  of  those  insurance  policies  that  only  paid  a  partial  amount,  and 
when  he  died,  it  left  my  mother  with  a  $250,000  medical  bill. 

So  it  is  something  that  you  always  have  to  think  about.  You  al- 
ways have  to  check  and  make  sure  that  you  are  covered  because 
it  can  wipe  out  everything  you  have  ever  tried  to  save. 

Senator  Simon.  I  thank  you  very,  very  much. 

The  Chairman.  Senator  Gorton. 

Senator  Gorton.  No  questions.  Madam  Chairman. 


25 


The  Chairman.  Thank  you  very  much,  Mrs.  Lindenthal  and  Mr. 
Lindenthal,  and  Luke,  thank  you.  It  is  not  easy  to  come  and  testify 
here,  as  Senator  Kennedy  pointed  out,  but  I  think  it  helps  us  to 
understand,  and  when  you  can  come  and  explain  to  us  how  impor- 
tant it  is  to  you  and  how  important  it  really  is  for  many  others, 
and  you  are  speaking  for  them,  that  is  of  great  value,  so  we  deeply 
appreciate  it. 

Thank  you. 

Mr.  Lindenthal.  Thank  you. 

The  Chairman.  It  is  a  pleasure  to  welcome  the  next  panel.  We 
will  start  from  my  left.  Dr.  Nancy  Dickey  from  Richmond,  TX  is  a 
board-certified  family  physician  who  practices  at  the  Fort  Bend 
Family  Health  Center  in  Richmond,  TX.  Dr.  Dickey  is  currently 
vice  chair  of  the  American  Medical  Association  Board  of  Trustees, 
and  prior  to  her  election  to  that  board,  she  served  as  a  member  of 
the  AMA  Ad  Hoc  Committee  on  Women  in  Organized  Medicine. 

Next,  Mr.  Tom  Scully  is  president  and  CEO  of  the  Federation  of 
American  Health  Systems.  He  is  very  familiar  to  us  here  as  he  has 
worked  on  a  number  of  legislative  endeavors.  The  Federation 
where  he  now  serves  as  CEO  represents  the  Nation's  1,700  inves- 
tor-owned and  managed  hospitals  and  health  systems.  Mr.  Scully 
previously  served  as  deputy  assistant  to  President  Bush  for  domes- 
tic policy  and  counsel  to  the  director  of  the  Office  of  Management 
and  Budget  under  President  Bush,  where  he  worked  on  President 
Bush's  malpractice  reform  legislation. 

Laura  Wittkin  is  executive  director  of  the  National  Center  for 
Patients'  Rights.  The  National  Center  for  Patients'  Rights  is  a  med- 
ical malpractice  victims'  and  patients'  rights  advocacy  and  support 
group.  We  welcome  you,  Ms.  Wittkin. 

We  will  start  with  Dr.  Dickey. 

STATEMENTS  OF  DR.  NANCY  W.  DICKEY,  RICHMOND,  TX,  VICE 
CHAIR,  BOARD  OF  TRUSTEES,  AMERICAN  MEDICAL  ASSO- 
CIATION; THOMAS  A.  SCULLY,  PRESIDENT  AND  CHIEF  EXEC- 
UTIVE  OFFICER,  FEDERATION  OF  AMERICAN  HEALTH  SYS- 
TEMS, WASHINGTON,  DC;  AND  LAURA  WITTKIN,  EXECUTIVE 
DIRECTOR,  NATIONAL  CENTER  FOR  PATIENTS'  RIGHTS,  NEW 
YORK,  NY 

Dr.  Dickey.  Thank  you,  Madam  Chairwoman  and  members  of 
the  committee. 

As  Senator  Kassebaum  said,  my  name  is  Nancy  Dickey,  and  I  am 
a  practicing  family  physician  and  vice  chair  of  the  AMA's  board  of 
trustees. 

I  am  pleased  to  testify  today  regarding  S.  454.  We  commend  Sen- 
ators McConnell,  Lieberman,  and  you.  Madam  Chairwoman,  for 
sponsoring  this  important  bill. 

Physicians  and  health  care  providers  applaud  your  leadership  in 
seeking  solutions  in  the  current  liability  crisis.  As  you  may  know, 
the  AMA  has  long  been  concerned  about  health  care  liability  is- 
sues. Let  me  note  for  the  record  that  we  also  are  an  active  member 
of  HCLA,  the  Health  Care  Liability  Alliance,  a  coalition  of  nearly 
30  groups  working  on  Federal  liability  reform. 

While  the  quality  and  safety  of  our  Nation's  medical  care  is  un- 
paralleled, a  small  number  of  medical  injuries  do  occur.  They  are 
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inevitable  as  well  as  inexcusable.  Although  we  have  seen  an  un- 
usual number  of  medical  injury  press  reports  as  the  momentum  for 
this  legislation  has  been  building,  let  me  assure  you  that  the  AMA 
strongly  supports  aggressive  intervention  to  identify,  deter  and, 
where  appropriate,  punish,  negligent  acts. 

The  medical  profession  is  committed  to  protecting  patients  and 
seeking  a  greater  ability  to  police  ourselves.  But  we  need  your  help 
to  further  address  these  and  other  matters. 

We  are  very  pleased  that  S.  454  contains  important  building 
blocks  to  effective  reform.  They  include  limited  Federal  preemption, 
joint  and  several  liability  reform,  modification  of  the  collateral 
source  rule,  periodic  payment  of  future  damages,  attorney  contin- 
gency fee  reform,  and  a  cap  on  punitive  damages. 

While  many  of  the  provisions  in  S.  454  would  advance  health 
care  liability  reform,  more  is  needed.  Specifically,  we  would  urge 
including  a  cap  of  $250,000  on  noneconomic  damages  as  the  best 
way  to  achieve  the  full  measure  of  needed  relief. 

Let  me  turn  for  a  moment  to  why  a  cap  on  noneconomic  damages 
is  so  essential  to  add  to  this  mix.  Every  major  independent  study 
over  the  last  15  years  has  reached  the  same  conclusion,  namely, 
that  enacting  a  limit  on  noneconomic  damages  is  the  most  effective 
reform  in  containing  runaway  medical  liability  costs.  These  studies 
include  those  conducted  by  the  OTA,  the  lOM,  President  Bush's 
Council  on  Competitiveness,  President  Reagan's  Tort  Policy  Work- 
ing Group,  and  President  Carter's  Department  of  Health,  Edu- 
cation and  Welfare. 

Along  these  lines,  we  are  thrilled  that  the  House  of  Representa- 
tives recently  passed  a  bill,  including  health  care  liability  reform, 
with  a  $250,000  cap  on  noneconomic  damages.  We  urge  the  Senate 
to  do  the  same. 

We  believe  that  such  a  cap  on  noneconomic  damages  is  both  rea- 
sonable and  desirable.  A  recent  HCLA  poll  shows  that  71  percent 
of  the  American  people  support  limits  on  noneconomic  damages. 
Even  with  this  cap,  the  United  States  would  be  the  most  generous 
country  in  the  world  in  terms  of  noneconomic  damages. 

Unfortunately,  some  groups  are  still  spreading  misinformation 
about  all  the  good  that  such  a  cap  would  do.  Let  me  briefly  try  to 
set  the  record  straight. 

First,  it  has  been  stated  that  a  $250,000  limit  on  noneconomic 
damages  would  keep  injured  patients  from  being  compensated. 
This  is  simply  not  true.  The  AMA  strongly  supports  the  right  of  in- 
jured patients  to  be  made  whole.  The  proposed  cap  in  no  way  takes 
away  the  patient's  right  to  sue.  In  fact,  in  California,  where  such 
a  cap  exists,  claims  frequency  is  increasing,  and  patients  with  se- 
vere and  permanent  injuries  are  collecting  millions  of  dollars. 

A  second  misconception  is  that  victims  of  health  care  injury  keep 
the  lion's  share  of  the  moneys  that  are  awarded  in  the  cases.  The 
sad  truth,  as  you  heard  earlier  today,  is  that  on  average  only  43 
cents  of  every  dollar  awarded  goes  to  the  patient,  while  the  sys- 
tem— the  lawyers — get  over  50  cents  on  the  dollar. 

Third,  it  has  been  argued  that  a  $250,000  limit  on  noneconomic 
damages  would  discriminate  against  homemakers  because  they  do 
not  have  lost  wages.  This  is  false.  The  clear  trend  in  the  courts  is 
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to  calculate  the  full  economic  value  of  the  domestic  services  and 
provide  appropriate  damages  for  that. 

Fourth,  it  has  been  argued  that  a  cap  on  noneconomic  damages 
would  do  little  to  increase  access  to  health  care.  Again,  not  true. 
In  fact,  escalating  liability  premiums  and  the  threat  of  lawsuits 
have  inhibited  treatment  availability  and  driven  increasing  num- 
bers of  physicians  away  from  services  that  could  save  lives;  I  see 
it  every  day  in  the  small  towns  in  Texas  around  where  I  practice. 

I  hope  you  have  seen  our  recent  Washington  newspaper  ads  fea- 
turing Dr.  Maureen  O'Regan.  They  illustrate  the  plight  of  a  local 
ob-gyn  who  teaches  at  Georgetown  here  in  the  District,  but  she  de- 
livers babies  onlv  across  the  line  in  Virginia.  Why?  Because  Vir- 
ginia has  enacted  a  liability  reform  cap.  To  practice  in  Washington, 
DC,  where  no  cap  exists,  would  cost  Dr.  O'Regan  $70,000 — more 
than  double  her  liability  premiums  in  Virginia  and  more  money 
than  many  Americans  make  in  a  year. 

In  my  own  State  of  Texas,  Dr.  Antonio  Falcon  and  his  partners 
are  the  sole  obstetricians  in  Rio  Grande  City,  an  area  roughly  the 
size  of  Rhode  Island.  In  11  years  of  practice,  Dr.  Falcon  had  never 
been  sued,  and  then  suddenly,  he  had  eight  suits  in  2  years.  The 
cases  were  eventually  dismissed  without  payment,  but  the  group 
was  so  drained  it  chose  to  stop  delivering  babies. 

Madam  Chairwoman,  the  plain  truth  is  that  our  liability  system 
must  be  reformed.  While  S.  454  takes  several  steps  in  the  right  di- 
rection, we  urge  amendment  to  add  a  reasonable  cap  on  non- 
economic  damages. 

Thank  you.  I  would  be  pleased  to  answer  any  questions. 

The  Chairman.  Thank  you.  Dr.  Dickey. 

[The  prepared  statement  of  Dr.  Dickey  follows:] 

Prepared  Statement  of  Nancy  W.  Dickey,  M.D. 

Madam  Chairwoman  and  members  of  the  committee:  My  name  is  Nancy  W,  Dick- 
ey, MD.  I  practice  family  medicine  at  the  Fort  Bend  Family  Health  Center  in  Rich- 
mond, TK.  I  also  serve  as  Vice-Chair  of  the  Board  of  Trustees  of  the  American  Medi- 
cal Association  (AMA).  On  behalf  of  the  300,000  physicians  and  medical  students 
of  the  AMA,  I  am  pleased  to  have  this  opportunity  to  testify  before  you  today  re- 
garding the  Health  Care  Liability  Reform  and  Quality  Assurance  Act  of  1995,  S. 
454.  We  commend  Senators  McConnell,  Lieberman,  and  you,  Madam  Chairwoman 
for  sponsoring  this  important  legislation  and  for  recognizing  the  importance  of  liabil- 
ity reform  and  patient  safety. 

The  AMA  has  long  been  concerned  about  health  care  liability  issues,  in  particular. 
Let  me  note  for  the  record  that  we  also  are  an  active  participant  in  the  Health  Care 
Liabihty  Alliance  (HCLA),  a  coalition  of  nearly  30  organizations  which  support 
health  care  liability  reform. 

Along  with  the  important  issues  raised  in  the  McConnell/Lieberman  bill,  I  urge 
this  committee  to  go  further  in  addressing  the  waste  and  inefficiency  inherent  in 
the  existing  health  care  liability  litigation  system.  By  accepting  this  challenge  and 
enacting  meaningful  medical  liability  reform,  this  committee  has  the  opportunity  to 
increase  access  to  medical  services,  eliminate  much  of  the  need  for  medical  treat- 
ment motivated  primarily  as  a  precaution  against  lawsuits,  improve  the  doctor/pa- 
tient relationship,  help  prevent  avoidable  patient  injury,  and  curb  the  single  most 
wasteful  use  of  precious  health  care  dollars — the  costs,  both  financial  and  emotional, 
of  health  care  liability  litigation.  A  narrow  amendment  adding  a  $250,000  cap  on 
noneconomic  damages  to  the  McConnell  bill  would  go  extremely  far  toward  answer- 
ing these  issues  head  on,  and  would  strengthen  a  bill  which  is  already  good  in  many 
respects. 

The  existing  litigation  climate  in  this  country  poses  a  grave  threat  to  the  delivery 
of  health  care  and,  specifically,  to  the  relationship  between  physicians  and  pa- 
tients— a  relationship  that  must  be  founded  on  trust  and  cooperation  if  it  is  to  be 
successful.  While  the  quality  and  safety  of  our  nation's  medical  care  is  unparalleled, 
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we  must  all  dedicate  ourselves  to  eliminating  the  small  number  of  patient  encoun- 
ters where  medical  injuries  occur  in  the  course  of  receiving  health  care  services. 
While  some  of  these  injuries  may  be  unavoidable,  a  fraction  do  involve  a  breach  in 
the  standard  of  care  every  patient  has  a  right  to  expect.  When  such  an  injury  oc- 
curs, we  believe  the  patient  is  entitled  to  prompt  and  fair  compensation.  For  our 
part,  the  health  care  community  is  obliged  to  demonstrate  an  effective  risk  manage- 
ment response  designed  to  prevent  the  injury  from  happening  again.  This  response 
may  involve  professional  discipline  of  the  physician  or  other  health  care  provider  re- 
sponsible for  the  injury.  We  urge  this  committee  and  this  Congress  to  do  all  that 
it  can  to  restore  to  physicians  the  full  ability  to  police  the  practice  of  medicine.  In 
working  to  reach  that  end,  health  care  liability  reform  is  our  best  present  hope  for 
promoting  patient  safety,  ensuring  fair  compensation  to  those  patients  who  are 
wrongfully  injured  and  reigning  in  the  'lottery  mentality"  that  drives  our  tort  sys- 
tem today. 

As  you  know,  our  health  care  liability  system  is  neither  speedy  nor  consistent  in 
delivering  compensation.  Transformed  by  high  stakes  financial  incentives,  it  has  be- 
come an  increasingly  irrational  lottery.  RAND  Corporation  research  shows  that  ju- 
ries give  consistently  higher  non-economic  damage  (e.g.  "pain  and  suflering")  awards 
in  medical  liability  cases  than  in  other  personal  injury  cases  where  comparable  inju- 
ries are  alleged.  A  few  patients,  and  their  attorneys,  actually  become 
multimillionaires  as  the  result  of  a  single  judgment  or  settlement,  while  most  per- 
sons with  valid  claims  appear  to  be  blocked  from  even  gaining  access  to  the  civil 
justice  system.  Even  whefi  patients  recover  an  award,  U.S.  General  Accounting  Of- 
fice (GAO)  studies  show  that  they  often  fail  to  net  their  out  of  pocket  losses,  after 
contingency  fees  and  legal  expenses  are  deducted.  Looking  at  the  costs  of  the  system 
overall,  only  43  cents  on  the  dollar  is  paid  in  compensation  to  deserving  claimants. 
In  comparison,  the  Medicare  program  or  even  the  widely-criticized  workers'  com- 
pensation systems  are  much  more  cost-efTective,  delivering  at  least  75  cents  on  the 
dollar  in  patient  benefits. 

Sadly,  doctors  have  learned  that  being  sued  goes  hand-in-hand  with  practicing 
medicine  or  dentistry  no  matter  how  skilled  they  may  be  in  the  quality  of  care  deliv- 
ered. In  fact,  the  health  services  sector  has  a  higher  frequency  of  liability  claims 
than  any  other  segment  of  society.  Roughly  one-third  of  all  doctors,  fifty  percent  of 
surgeons  and  seventy-five  percent  of  obstetricians  get  sued  at  least  once  in  their  ca- 
reers. Ironically,  upwards  of  three-auarters  of  these  cases  have  absolutely  no  merit 
and  are  closed  with  no  payment  to  tne  claimant. 

The  psychological  and  financial  costs  of  defending  these  claims  are  staggering. 
Physicians  are  prompted — by  their  own  experience  or  that  of  their  colleagues,  by 
their  hospitals'  risk  managers,  by  aggressive  lawyer  advertising  and  many  other  as- 
pects of  our  culture — to  assess  every  patient  as  a  potential  litigant  and  to  approach 
him  or  her  defensively.  These  defensive  practices  add  billions  to  our  nation's  nealth 
care  bill  every  year. 

According  to  a  report  prepared  by  Lewin-VHI  released  in  February  1993,  com- 
prehensive medical  liability  reform  as  a  component  of  health  care  delivery  system 
reform  could  save  an  estimated  $35.8  billion  over  the  next  five  years  by  curbing  pre- 
mium cost  and  many  defensive  medical  practices,  such  as  C-sections.  Unce  achieved, 
the  Lewin  study  predicts  that  tort  reform  savings  will  accrue  at  an  accelerated  rate 
as  practice  patterns  begin  to  change. 

Clearly,  much  remains  to  be  done  at  the  federal  level.  Every  recent  poll  has  dem- 
onstrated that  the  American  public  strongly  supports  effective  health  care  liability 
reform  as  a  component  of  health  system  reform.  According  to  a  1991  Gallup  Poll, 
77  percent  of  Americans  think  malpractice  lawsuits  and  awards  are  an  important 
reason  for  the  rising  costs  in  health  care.  The  Los  Angeles  Times  found  that  given 
seven  possible  reasons  for  expensive  health  care  in  this  country,  people  are  most 
likely  to  name  malpractice  suits.  Studies  conducted  by  the  Harvard  School  of  Public 
Health,  the  General  Accounting  Office  (GAO),  and  the  Department  of  Health  and 
Human  Services  Task  Force  on  Medical  Malpractice  and  Insurance,  just  to  name  a 
few,  concur  with  the  following  consensus:  The  current  tort  system,  without  substan- 
tial modification  or  reform,  is  unable  to  resolve  medical  liability  claims  effectively 
and  efficiently. 

\ye  are  pleased  that  S.  454  contains  a  number  of  health  care  liability  reforms 
which  we  wholeheartedly  support  including:  a  limited  preemption  approach  that 
would  establish  a  reconimended  federal  "floor,"  yet  leave  states  substantial  discre- 
tion to  implement  additional  reforms  or  alternative  schemes  that  are  equally  effec- 
tive; joint  and  several  liability  reform  for  non-economic  and  punitive  damages;  modi- 
fication of  the  common  law  collateral  source  rule  to  end  the  double  recovery  of  dam- 
ages; periodic  payment  of  future  damages;  attorney  contingency  fee  reform  and  a 
cap  on  punitive  damages.  Because  access  to  obstetrical  care  is  seriously  threatened 
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by  health  care  liability  concerns,  we  are  encouraged  bv  the  special  attention  in  the 
bill  given  to  medical  liability  lawsuits  filed  against  health  care  professionals  who  de- 
liver babies  without  the  opportunity  to  treat  the  mother  during  ner  pregnancy. 

The  medical  community — and  the  medical  liability  community — is  committed  to 
continuing  efforts  to  farther  reduce  the  incidence  of  injury  and  strongly  supports  re- 
form efforts  to  promote  patient  safety  which  we  believe  are  of  the  utmost  impor- 
tance and  are  the  particular  responsibility  of  the  health  care  community.  We  are 
concerned,  however,  with  the  bill's  mechanism  to  achieve  this  end  through  an  "open- 
ing" of  the  National  Practitioner  Data  Bank  because  of  the  flawed  nature  of  its  oper- 
ations and  the  lack  of  safeguards  to  ensure  the  accuracy  of  its  information.  The 
AMA.  strongly  supports  required  risk  management  training  for  health  professionals 
as  outlined  in  S.  454.  However,  most  physicians  already  are  practicing  subject  to 
such  requirements  imposed  by  the  hospitals  and  clinics  in  which  we  practice  or  by 
our  liability  insurers.  These  entities  already  have  substantial  incentives  to  reduce 
injury.  It  is  not  clear  cut  that  additional  federal  regulation  is  needed.  What  is  clear 
is  that  physicians  must  be  actively  involved  in  developing  and  participating  in  risk 
management  activities  in  order  to  achieve  the  goal  for  which  they  are  created — pro- 
viding Mgh  quality  patient  care. 

While  we  are  heartened  by  the  health  care  liability  reforms  included  in  S.  454, 
we  believe  these  reforms  could  be  further  strengthened  by  adding  a  reasonable  cap 
on  non-economic  damages.  A  cap  of  $250,000  on  non-economic  damages  is  crucial 
to  effective  and  sensible  liability  reform.  Polls  consistently  show  strong  support  for 
such  reform.  In  fact,  a  recent  poll  conducted  by  the  HCLA  shows  that  71  percent 
of  the  American  people  support  limits  on  non-economic  damages.  The  recent  action 
in  the  House  proved  that  including  a  cap  of  $250,000  on  non-economic  damages  is 
not  an  impediment  to  passing  lawsuit  reform  legislation  dealing  with  product  liabil- 
ity reform. 

By  international  standards,  the  proposed  $250,000  limit  is  generous.  No  other  de- 
veloped country  compensates  victims  of  health  care  injuries  as  generously  for  their 
non-economic  losses.  Even  with  a  cap  of  a  quarter  of  a  million  dollars,  the  United 
States  would  be  the  most  generous  country  in  the  world  in  terms  of  non-economic 
damage  awards. 

The  Physician  Payment  Review  Commission  in  its  1994  Report  to  the  Congress 
stated  that  "[much]  of  the  unpredictability  and  inconsistency  that  characterize  to- 
day's malpractice  awards  is  because  of  non-economic  damages  (i.e.  pain  and  suffer- 
ing), whicn  account  for  about  50  percent  of  total  payments.  Such  damages  are  highly 
subjective.  Reducing  the  unpredictability  and  eliminating  the  potential  for  unrea- 
sonably high  awards  would  improve  decisionmaking  during  the  course  of  a  lawsuit 
and  promote  settlement.  Almost  half  the  states  have  no  statutory  limits  on  non-eco- 
nomic damages."  Limits  on  non-economic  damages  are  the  single  most  effective  re- 
form in  containing  medical  liability  premiums,  according  to  a  September  1993  report 
by  the  Office  of  Technology  Assessment  (OTA). 

A  study  conducted  by  Patricia  Danzon,  a  well  known  scholar  in  this  area,  con- 
cludes that  a  cap  on  non-economic  damages  reduced  claims  severity  23  percent  on 
average  over  the  decade  in  which  she  studied  claims.  A  new  study  by  the  actuarial 
firm  of  Milliman  and  Robertson  confirms  these  results.  While  the  majority  of  cases 
were  unaffected  by  the  limits,  limits  on  the  few  very  large  awards  had  a  significant 
effect  on  the  total  pavment  of  claims.  Indeed,  the  GAO  found  in  1984  that  just  2 
percent  of  medical  liability  cases  produce  the  large  awards  for  "pain  and  suflering" 
damages  which  add  tremendously  to  our  health  care  costs.  Yet,  these  cases  ac- 
counted for  over  60  percent  of  the  payouts,  showing  that  they  were  outliers. 

The  California  medical  liability  law  (MICRA),  adopted  20  years  a^o,  which  in- 
cludes a  $250,000  cap  on  non-economic  damages  screens  out  "lottery'  awards  and 
demonstrates  that  such  a  limit  brings  down  costs,  while  maintaining  the  patient's 
right  to  be  made  whole. 

Prior  to  the  enactment  of  the  $250,000  ceiling  on  non-economic  damages  in  Cali- 
fornia, the  state  had  the  highest  liability  premiums  in  the  nation.  California's  pre- 
miums are  now  one  third  to  one  half  those  in  New  York,  Florida  and  other  states 
that  have  not  established  such  limits.  In  my  own  state  of  Texas,  where  no  cap  on 
non-economic  damages  exists,  we  have  a  true  access  to  care  crisis  for  poor  persons 
because  of  the  unrestrained  growth  in  liability  premiums. 

Tliere  are  those  who  argue  that  a  $250,000  cap  on  non-economic  damages  will 
keep  deserving  patients  from  getting  the  million  dollar  settlements  they  may  de- 
serve. This  is  simply  untrue.  In  fact,  patients  with  valid  claims  are  collecting  mil- 
lions of  dollars  now  in  California,  despite  the  state's  $250,000  cap  on  non-economic 
awards.  The  number  of  million  dollar  verdicts  and  settlements  has  hovered  around 
30  per  year  in  the  1990s,  with  the  average  indemnity  in  these  cases  near  $2  million. 
These  miUion-dollar  plus  cases  include  awards  for  wrongful  death,  birth  injuries,  di- 
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agnosis  related  errors,  failure  or  delay  in  treatment  and  substandard  post-surgical 
care.  The  California  system  proves  that  patients  who  suffer  severe  injuries  will  not 
be  left  out  in  the  cold. 

Even  with  these  million  dollar  awards  to  deserving  claimants,  the  $250,000  cap 
on  non-economic  damages  has  had  a  positive  impact  on  the  costs  associated  with 
defensive  medicine.  An  AMA  survey  of  physicians  nationwide  found  that  California 
physicians  practice  less  wasteful  defensive  medicine — 30  percent  less. 

In  addition  to  the  costs  associated  with  our  current  liability  system,  access  to 
higher  risk  medical  services,  such  as  obstetrics,  is  a  real  liability  issue.  Increasing 
premiums  and  the  threat  of  liability  have  caused  physicians  to  abandon  practices 
and  to  cease  provision  of  certain  services  in  various  areas  of  the  country.  Access  to 
health  care  includes:  (1)  the  availability  of  a  physician  or  other  health  care  profes- 
sional to  treat  a  patient;  (2)  the  willingness  of  the  physician  or  other  professional 
to  treat  a  patient;  and  (3)  the  affordability  of  the  medical  services. 

Physicians  and  health  care  institutions  have  limited  their  medical  practices  in  re- 
sponse to  the  liability  climate.  According  to  a  1990  membership  survey  completed 
bv  the  American  College  of  Obstetricians  and  Gynecologists,  almost  one  out  of  eight 
obstetrician/gynecologists  (12  percent)  has  dropped  obstetrical  practice  as  a  result 
of  liability  risks.  A  1990  OTA  Report  noted  that  more  than  a  half  million  residents 
of  rural  counties  are  without  any  physicians  who  provide  obstetric  services.  Without 
significant  liability  reforms,  both  rural  and  urban  areas  suffer  the  consequences. 

A  recent  issue  of  Medical  Economics  featured  my  own  state  of  Texas  as  the  state 
with  the  most  malpractice  claims  filed  in  the  country.  The  article  entitled,  "Where 
doctors  get  sued  the  most"  indicates  that  while  the  percentage  of  Texas  doctors  with 
claims  med  against  them  rose  to  double  the  national  average  in  1992,  the  percent- 
age of  cases  which  resulted  in  indemnity  payments  was  the  same  as  in  most  states. 
In  other  words,  the  lawsuit  lottery  is  "big"  in  Texas,  and  patients  are  not  the  win- 
ners. 

The  article  profiles  Dr.  Antonio  Falcon,  M.D.,  a  colleague  of  mine  in  Rio  Grande 
City,  who,  along  with  his  partners,  are  the  sole  providers  of  obstetrical  care  in  the 
area.  Dr.  Falcon  testified  last  year  before  the  House  Judiciary  Committee  on  liabil- 
ity reform.  In  eleven  years  of  practice,  he  had  never  been  sued  until  the  litigation 
explosion  of  the  1990s  when  he  was  sued  eight  times  in  two  years.  The  article  notes 
that  while  the  cases  were  eventually  dismissed  with  no  payment,  it  was  so  emotion- 
ally draining  that  Dr.  Falcon  and  his  group  announced  it  would  quit  delivering  ba- 
bies. 

In  Missouri,  there  are  29  counties  where  there  is  no  doctor  to  deliver  a  baby  and 
74  counties  where  there  is  no  OB/GYN  doctor,  according  to  a  FY  90  Health  Man- 

f ower  Shortage  Area  (HMSA)  survey.  In  fact,  according  to  a  book  written  by  the 
nstitute  of  Medicine  entitled.  Medical  Professional  Liability  and  the  DeHvery  of  Ob- 
stetrical Care,  the  delivery  of  obstetrical  care  in  all  rural  areas  is  seriously  threat- 
ened by  professional  liability  concerns. 

In  urban  areas  such  as  Washington,  DC,  obstetricians  in  Northern  Virginia, 
where  a  reasonable  limit  on  health  care  liability  awards  exists,  found  they  cannot 
afford  to  practice  in  the  District  where  malpractice  insurance  costs  more  than  most 
people  earn  in  a  year.  While  the  desire  to  provide  health  care  services  in  DC  is 
there,  the  risk  is  too  great. 

In  recognition  of  the  need  for  increased  access  to  care,  the  National  Council  of 
Negro  Women  is  supporting  the  AMA  and  the  Health  Care  Liability  Alliance  in  its 
efibrts  to  reform  the  medical  liability  system,  "including  a  cap  on  non-economic  dam- 
ages as  part  of  comprehensive  legal  reform  legislation."  The  Council  members  recog- 
nize that  low-income  minority  communities  are  facing  increasing  shortages  of  minor- 
ity physicians  who  cannot  afford  to  serve  Medicaid  patients  and  pay  the  required 
liability  insurance. 

The  oroposed  cap  of  $250,000  on  non-economic  damages  in  no  way  takes  away  a 
patient  s  right  to  sue  in  the  event  of  a  medical  injury.  In  fact,  the  AMA  strongly 
supports  that  right.  People  must  be  compensated  fully  and  fairly  for  any  economic 
losses  such  as  medical  and  rehabilitation  costs,  lost  wages  and  other  out  of  pocket 
costs  associated  with  the  injury.  In  some  cases,  this  has  even  included  building  a 
"handicap  friendly"  house  for  a  person  who  has  been  seriously  disabled  by  a  health 
care  injury. 

If  a  homemaker,  for  example,  sustains  an  injury  which  renders  the  individual  un- 
able to  perform  services  for  a  family,  case  law  reflects  that  although  there  is  no 
weekly  paycheck,  there  is  an  economic  value  attached  to  running  a  household  and 
raising  a  family.  These  valuable  and  necessary  services  are  quantifiable,  as  opposed 
to  noneconomic  damages,  and  should  be  justly  compensated.  Likewise,  children  who 
are  injured  should  also  be  compensated  for  economic  losses  to  the  fullest  extent  pos- 
sible so  that  a  child's  future  earnings  are  fully  and  fairly  taken  into  account.  Just 
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as  we  would  advocate  for  our  own  family  members,  there's  no  question  that  injured 
patients  should  be  fully  compensated  for  the  cost  of  their  care,  present  and  future 
wages  and  other  economic  losses. 

m  closing,  every  participant  in  the  medical  liability  system  has  the  opportunity 
and  the  responsibility  to  make  the  system  work  better.  The  medical  community  is 
actively  carrying  out  its  responsibility  to  identify  high-risk  of  injury  situations  and 
aggressively  address  them  tnrough  a  variety  of  patient  safety  and  loss  prevention 
programs  in  virtually  every  medical  setting.  Unfortunately,  however,  America's  phy- 
sicians can  do  little  to  remedy  the  waste  in  our  dysfunctional  tort  system.  We  ear- 
nestly hope  that  the  members  of  this  committee  will  heed  the  call  to  participate  in 
this  effort  and  fashion  a  liability  reform  package  which  strengthens  tne  provisions 
of  S.  454  by  adding  a  $250,000  cap  on  non-economic  damages. 

The  litany  of  problems  with  the  current  ton  system  does  not  necessarily  mean 
that  the  system  must  be  abandoned.  The  AMA  believes  that  a  fault-based  system 
that  lowers  the  barriers  to  legitimate  claims  and  reduces  transaction  costs  as  de- 
scribed above  can  meet  the  needs  of  society.  Reforms  such  as  those  adopted  in  the 
states  of  California  and  Indiana  tell  us  that  the  current  system  is  a  gooa  candidate 
for  reform,  and  that  reform  can  produce  dramatic  effects  by  promoting  settlement 
of  valid  claims,  discouraging  frivolous  litigation,  and  reducing  the  time  required  for 
claims  resolution. 

A  virtual  consensus  exists  among  physicians,  other  health  care  professionals,  and 
institutional  providers  that  strong  traditional  tort  reform  represents  an  important 
and  necessary  step  toward  reaching  a  more  rational,  cost-efTective  means  for  resolv- 
ing medical  liability  claims.  Our  liability  system  needs  to  be  fixed  to  meet  the  needs 
of  the  injured  patients  who  deserve  to  be  fairly  compensated,  the  physicians  who 
are  willing  to  assume  their  fair  share  of  the  burden  from  negligent  practice,  and 
society,  which  needs  to  reduce  transaction  costs,  eliminate  windfall  judgments,  and 
assure  that  physicians  can  still  offer  medically  necessary  services  in  an  atmosphere 
of  fairness  to  all  parties. 

The  AMA  appreciates  the  opportunity  to  appear  before  this  committee.  As  the 
committee  moves  toward  marking  up  S.  454,  we  ask  that  in  addition  to  the  health 
care  liability  reforms  provided  in  the  legislation,  you  also  include  a  $250,000  cap 
on  non-economic  damages.  At  this  time,  I  would  be  pleased  to  answer  any  questions. 

The  Chairman.  Mr.  Scully. 

Mr.  Scully.  Thank  you,  Madam  Chairman. 

I  am  here  to  testify  today  as  a  member  of  the  board  of  the  Health 
Care  Liability  Alliance  and  also  for  the  Federation's  1,700  investor- 
owned  and  managed  hospitals. 

The  liability  issue  has  been  at  the  top  of  the  hospital  agenda  for 
over  20  years,  and  there  has  been  virtually  no  movement.  This 
year,  with  the  passage  of  the  House  bill,  we  see  the  best  chance 
for  passage  in  a  generation. 

My  hospitals  did  not  expect  the  House  bill  to  pass  by  100  votes, 
and  to  be  honest  with  you,  I  think  we  were  a  little  bit  timid  in  our 
approach  to  advocating  malpractice  reform  earlier  this  year,  and  I 
can  assure  on  behalf  of  all  the  hospital  organizations  that  that  will 
not  be  the  case  for  the  rest  of  the  spring.  We  are  very  actively  and 
aggressively  pushing  for  malpractice  reform. 

Thanks  to  the  patience  of  one  of  my  former  bosses,  Senator  Gor- 
ton, I  managed  to  go  to  law  school  at  night  while  I  worked  in  the 
Senate,  and  I  have  practiced  law  in  a  law  firm  for  5  of  the  last  10 
years.  I  also  have  a  brother  who  is  a  trial  lawyer.  I  have  spent 
most  of  the  last  10  years  working  on  health  care  issues.  So  I  tnink 
I  have  seen  this  issue  from  just  about  all  sides,  and  my  conclusion 
is  that  the  real  issue  here  is  very  clear.  The  real  issue  is  trial  law- 
yers' incomes  versus  reasonable  rules  for  compensating  and  pro- 
tecting patients. 

As  you  mentioned  in  your  statement.  Madam  Chairman,  43  cents 
on  each  dollar,  according  to  RAND,  actually  goes  to  plaintiffs;  the 
rest  goes  to  court  costs.  For  years  in  the  political  arena,  the  trial 
lawyers  have  been  winning  this  battle  both  at  Federal  and  at  State 
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levels.  We  hope  that  with  the  election  last  fall  that  there  is  a  bipar- 
tisan sense  that  this  is  not  time  for  politics  as  usual,  and  we  are 
hopeful  that  we  will  see  aggressive  change  in  Congress. 

We  appreciate  the  chairman's  bill,  and  we  thank  the  chairman 
along  with  Senators  Lieberman  and  McConnell  for  aggressively  try- 
ing to  push  reform  and  malpractice  reform. 

Just  to  give  you  one  example  of  a  State  where  malpractice  reform 
has  been  in  place  for  over  10  years — California — where  MICRA  was 
passed  in  1975  and  actually  implemented  in  1985  after  countless 
legal  challenges,  California's  law  includes  noneconomic  damages 
capped  at  $250,000,  it  includes  fair  share  liability  reform,  it  in- 
cludes collateral  source  reform  and  installment  schedules  for  future 
payments  to  plaintiffs,  and  attorneys'  fees  that  are  limited  on  a 
sliding  scale.  These  are  perceived  as  fairly  aggressive  reforms,  but 
I  would  argue  that  they  are  actually  fairly  modest. 

We  have  191  hospitals  in  California  represented  by  my  associa- 
tion. I  have  represented  a  number  of  California  health  plans  for  the 
last  few  years,  and  I  can  tell  you  from  my  experience  that  I  have 
yet  to  see  any  trial  lawyers  panhandling  in  the  streets  of  Los  Ange- 
les. We  have  seen  very  little  backlash  in  California,  public  backlash 
or  any  increase  since  1985  in  the  number  of  patients  who  claim 
they  have  been  treated  unfairly.  And  still,  in  a  recent  poll,  75  per- 
cent of  Califomians  supported  the  MICRA  reforms  that  were  imple- 
mented in  1985. 

California  is  actually  a  fairly  mild  State.  Seven  States  cap  overall 
total  awards.  In  fact,  the  State  that  I  live  in  and  I  am  sure  many 
people  in  this  audience  live  in,  Virginia,  has  an  overall  cap  of  $1 
million  on  all  malpractice  awards.  Seven  States  have  caps  of  $1 
million  or  below — much,  much  more  aggressive  than  anything  that 
we  would  advocate  or  anyone  on  this  panel  would  advocate — and 
yet  I  do  not  think  it  has  been  an  enormous  problem  in  Virginia. 

We  cannot  say  that  malpractice  does  not  exist.  It  does.  It  exists 
in  my  hospitals,  it  exists  in  hospitals  all  over  the  country.  The  fact 
is  that  patients  need  to  be  compensated,  they  need  to  be  protected, 
but  there  has  to  be  a  rational  system  to  make  sure  it  is  dealt  with 
in  a  fair  and  equitable  way. 

One  of  my  hospital  chains,  a  large  multihospital  chain,  has  over 
1,000  outstanding  malpractice  claims  today.  More  than  two-thirds 
of  those  claims  will  be  dismissed  without  any  award  or  settlement 
to  the  plaintiff,  without  any  substantial  legal  action.  The  award  of 
that  only  goes  to  that  attorneys;  the  costs  go  to  society. 

Trial  lawyers  organize  and  fund  virtually  all  opposition  to  mal- 
practice reform,  and  they  always  have.  They  are  obviously  very 
smart,  very  tough,  very  well-funded,  and  they  have  been  very  suc- 
cessful for  years.  I  happen  to  think  that  substantively,  they  are 
very  wrong. 

We  believe  that  the  chairman's  bill  is  a  great  step  toward  a  ra- 
tional liability  system.  We  strongly  support  the  issues  of  fair  share 
reform,  periodic  payments  for  future  damages,  limitations  on  attor- 
neys' fees,  punitive  damages  limitations,  and  the  preemption  lan- 
guage that  will  allow  States  like  California  to  maintain  stronger 
legal  provisions. 

We  also  support  additional  provisions  such  as  the  $250,000  cap 
that  California  has  on  noneconomic  damages  which  are  not  in- 
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eluded  in  the  chairman's  bill,  but  we  think  your  bill  is  a  great  start 
nevertheless. 

These  are  not  new  or  radical  concepts,  or  for  me,  new  positions. 
You  mentioned  that  in  1991,  I  helped  draft  President  Bush's  liabil- 
ity reform  bill — which  I  have  brought  copies  of  today,  and  not  that 
we  did  a  lot  of  things  right;  we  did  lots  of  things  wrong  in  the  Bush 
administration — but  one  of  them  I  think  was  this — and  I  think  you 
will  find  that  the  positions  in  President  Bush's  bill  were  very  well- 
received  on  a  bipartisan  basis  then.  It  was  good  policy  then,  good 
bipartisan  policy  then  and  still  is  today,  and  I  think  you  will  find 
that  they  are  virtually  identical,  word  for  word,  to  what  HCLA,  the 
organization  I  am  representing  today,  is  for. 

There  are  a  number  of  Senators  politically — my  former  boss.  Sen- 
ator Gorton,  I  believe,  is  one — who  are  concerned  that  malpractice 
reform  might  have  the  impact  of  slowing  down  and  bogging  down 
the  product  liability  bill  that  they  have  been  working  on  for  years. 
I  am  certain  that  that  is  what  the  trial  lawyers  are  praying  will 
happen.  I  really,  truly  believe  that  once  Americans  understand  that 
malpractice  reform  is  actually  on  the  table  and  might  actually  hap- 
pen this  year,  you  will  find  there  will  be  a  strong  public  outcry  to 
include  malpractice  reform  and  that  it  actually  will  be  a  major, 
major  help  in  getting  votes  for  a  liability  reform  package,  not  a  hin- 
drance. 

In  conclusion,  we  reallv  believe  that  this  is  an  issue  not  of  trial 
lawyers  versus  doctors,  but  of  the  average  American  versus  trial 
lawyers.  I  can  assure  you  that  hospitals — and  I  speak  for  the  AHA, 
the  Federation  and  every  other  major  hospital  organization — and 
their  4.3  million  employees  will  be  aggressively  working  for  mal- 
practice reform  this  vear.  We  are  100  percent  behind  your  efforts, 
and  I  think  you  will  find  that  in  most  communities,  we  are  the 
largest  employer. 

Trial  lawyers  have  managed  to  get  Congress  to  back  off  on  liabil- 
ity reform  for  40  years.  Our  hospitals  and  our  allies  in  the  Health 
Care  Liability  Alliance  intend  to  ensure  that  for  once,  the  public 
and  not  the  trial  lawyers  win. 

Thank  you.  Madam  Chairman. 

The  Chairman.  Thank  you,  Mr.  Scully. 

[The  prepared  statement  of  Mr.  Scully  follows:] 

Prepared  Statement  of  Thomas  Scully 

Madam  Chairman  and  members  of  the  committee:  My  name  is  Tom  Scully.  I  am 
President  and  C.E.O.  of  the  Federation  of  American  Health  Systems,  an  association 
of  the  nation's  1700  investor  owned  ad  managed  hospitals.  I  am  testifying  on  behalf 
of  the  Health  Care  Liability  Alliance.  We  have  been  working  with  the  Alliance  to 
enact  comprehensive  reform  of  the  health  care  liability  system  at  the  federal  level. 

The  Health  Care  Liability  Alliance  (HCLA)  is  a  coalition  of  physicians,  hospitals, 
other  health  care  givers,  insurers,  manufacturers,  organizations  and  individuals 
who  believe  that  our  country's  dysfunctional  system  for  resolving  health  care  liabil- 
ity disputes  is  a  national  problem  that  demands  a  national  solution.  A  list  of  the 
members  of  HCLA  is  attached  (Appendix  A). 

We  thank  the  the  committee  for  holding  this  hearing  and  allowing  us  the  oppor- 
tunity to  testify.  We  also  commend  the  Chair,  Senator  Kassebaum,  and  Senators 
McConnell  and  Lieberman  for  their  commitment  to  improving  the  health  care  liabil- 
ity system  and  health  care  quality,  as  evidenced  in  the  legislation  they  have  intro- 
duced, S.  454,  the  "Health  Care  Liability  Reform  and  Quality  Assurance  Act  of 
1995." 

I  am  also  pleased  to  be  here  as  a  representative  from  the  hospital  community  and 
to  reaffirm  hospitals'  longstanding  commitment  to  seeking  reform  of  our  inefficient 
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tort  system.  As  the  momentum  for  liability  reform,  and  specifically  health  care  li- 
ability reform,  grows,  we  believe  that  Americans  have  the  best  opportunity  in  twen- 
ty years  to  address  this  serious  problem.  I  know  I  speak  for  the  American  Hospital 
Association  and  the  National  Council  of  Community  Hospitals,  as  well  as  the  Fed- 
eration, in  saying  that  this  spring  hospitals  will  be  coming  out  with  an  even  greater 
force  and  intensity  to  help  make  these  reforms  a  reality. 

For  years,  the  public  has  clamored  for  these  reforms.  Hearings  were  held  on  this 
subject  in  the  Senate  Finance  and  Judiciary  Committees  last  Congress.  This  distin- 
guished Committee  also  held  a  lively  and  informative  discussion  on  this  subject  dur- 
ing mark-up  of  health  care  reform  legislation  in  the  last  Congress.  Already  in  this 
Congress,  tne  House  Judiciary  Conmiittee  held  hearings  on  legal  reform  that  ad- 
dressed many  of  these  issues  and  the  House  just  completed  floor  debate  and  passage 
of  legal  reform  that  included  health  care  liability  reform. 

The  refrain  we  most  often  hear  from  the  opponents  of  these  reforms  is  based  upon 
examples  of  tragic  injuries  suffered  by  patients.  These  tragedies  are  compelling,  out 
the  emotional  response  to  them,  misses  the  point  of  this  debate. 

Medical  injury,  and  medical  malpractice  do  occur.  Human  beings  make  mistakes 
and  in  medicine  they  can  be  tragic.  But  the  existing  system  falls  miserably  in  ad- 
dressing this  issue. 

•  It  fails  to  reduce  medical  injury  or  medical  malpractice,  in  anything  but  a  hap- 
hazard way. 

•  It  fails  to  compensate  many  who  are  injured,  and  overcompensates  many  oth- 
ers. 

•  It  adds  enormous  costs  and  inefficiencies  to  an  already  expensive  and  ineffi- 
cient health  care  system. 

•  It  benefits  lawyers  excessively  at  the  expense  of  injured  plaintiffs. 

•  And  it  threatens  access  to  care. 

S.  454  recognizes  these  problems  in  its  findings,  "the  civil  justice  system  of  the 
United  States  is  a  costly  and  inefficient  mechanism  for  resolving  claims  of  health 
care  liability  and  compensating  injured  patients."  The  findings  state  further  that, 
"the  problems  with  the  current  system  are  having  an  adverse  impact  on  the  avail- 
ability of,  and  access  to,  health  care  services  and  the  cost  of  health  care  in  this  coun- 
try." 

Let's  be  clear  from  the  start,  there  are  better  ways  to  safeguard  patient  wellbeing. 
The  real  issue  in  this  debate  is  trial  lawyer  income  vs.  reasonable  rules  for  com- 
pensating and  protecting  patients.  I  have  been  a  practicing  lawyer  for  five  of  the 
last  ten  years,  my  brother  is  a  trial  lawyer,  and  I  have  worked  in  the  health  care 
field  for  years.  I  know  these  issues. 

California  is  the  most  progressive  state  in  the  nation  on  malpractice  reform. 
HCLA's  reforms  track  California's.  No  trial  lawyers  have  been  spotted  panhandling 
in  the  streets  of  Los  Angeles,  and  there  has  been  no  political  backlash  or  public  out- 
cry from  patients  claiming  to  be  unfairly  treated.  In  fact,  an  April  1992  survey  re- 
vealed that  75  percent  of  Califomians  support  the  California  medical  malpractice 
reforms. 

THE  NEED  FOR  REFORM 

Numerous  reports  document  and  support  the  failings  of  the  current  system.  For 
example,  the  1994  Physician  Payment  Review  Commission  (PPRC)  Annual  Report 
to  Congress  states  that  "[t]he  medical  malpractice  system  does  not  adequately  pre- 
vent medical  injuries  or  compensate  injured  patients."  It  also  notes  a  "widespread 
concern  that  the  current  functioning  of  the  malpractice  system  may  promote  the 
practice  of  defensive  medicine  and  impede  efTorts  to  improve  the  appropriateness 
and  cost  effectiveness  of  care." 

The  Harvard  Medical  Practice  Study,  based  on  a  review  of  31,429  medical  records 
in  51  New  York  hospitals,  concludes  that  while  only  280  patients  suffered  an  ad- 
verse event  due  to  negligence,  only  1  in  16  received  compensation  from  the  tort  li- 
ability system.  On  the  other  hand,  at  least  half  the  claims  that  were  filed  were  with- 
out merit — that  is,  50  percent  of  the  malpractice  claims  studied  were  not  filed  by 
a  plaintiff  who  received  negligent  medical  treatment.  Similarly,  of  the  over  101,000 
closed  claims  and  suits  reported  to  the  PIAA  Data  Sharing  Project,  only  one  third 
have  any  payments  at  all  to  the  plaintiff.  In  other  words,  litigation  is  not  doing  a 
good  job  in  sorting  out  meritorious  claims  from  nonmeritorious  claims  and  com- 
pensating those  who  were  injured.  These  conclusions  are  reinforced  by  GAO's  esti- 
mate that  nearly  60  percent  of  all  claims  filed  against  physicians  are  dismissed 
without  a  verdict,  settlement  or  payment  to  plaintiff  (Medical  Malpractice,  Charac- 
teristics of  Claims  Closed  in  1984,  U.S.  General  Accounting  Office,  1987)  and  by  a 
recent  study  funded  by  the  U.S.  Agency  for  Health  Care  Policy  and  Research  that 
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found  no  relationship  between  prior  malpractice  claims  experience  and  the  technical 
quality  of  practice  by  Florida  obstetricians.  ("The  Relationship  Between  Malpractice 
Claims  History  and  Subsequent  Obstetric  Care,"  JAMA,  272(20):  1588-1591,  Novem- 
ber 23/30,  1994.)  With  so  little  correlation  between  the  filing  of  lawsuits  and  physi- 
cian negligent  behavior,  such  a  system  is  not  effective  in  deterring  medical  injury 
or  negligence. 

Our  system  is  costly  and  wasteful.  In  fact,  the  United  States  has  the  world's  most 
expensive  tort  system.  At  2.3  percent  of  GDP,  U.S.  tort  costs  are  substantially  high- 
er than  that  of  any  other  countiy  and  two  and  one  half  times  the  average  of  all 
developed  countries.  (Tort  Cost  Trends,  An  International  Perspective,  Tillin^ast 
1992.)  The  Hudson  Institute  published  a  study  in  April  1994,  co-authored  by  then 
Hudson  Senior  Fellow,  Representative  David  Mcintosh  (R-IN)  and  Research  Analyst 
David  Murray,  that  examines  the  effect  of  liability  on  a  large  urban  hospital  in  Indi- 
ana. The  study  concludes  that  "legal  liability  has  become  a  key  factor  driving  up 
the  costs  and  decreasing  the  quality  of  medical  care  in  the  United  States."  The  di- 
rect and  indirect  costs  of  liability  added  a  total  of  $450  per  patient  admitted  to  the 
hospital,  increasing  medical  costs  at  the  hospital  by  5.3  percent.  On  the  physician 
side,  while  nationwide  trends  are  mixed,  medical  liability  insurance  premiums  con- 
tinue to  outpace  inflation  by  substantial  margins  in  states  that  have  not  achieved 
effective  liability  reform.  For  example,  malpractice  premiums  increased  by  14  per- 
cent in  New  York  in  1993. 

A  particularly  ominous  trend  in  today's  health  system  is  an  increase  in  the  fre- 
auency  of  claims  against  primary  care  physicians,  who  play  an  ever  larger  role  in 
tne  delivery  of  managed  health  services.  While  the  scope  of  liability  exposure  in 
managed  care  continues  to  evolve,  it  is  clear  already  that  these  large  delivery  sys- 
tems and  health  care  organizations  are  targeted  as  "deep  pockets."  in  1993,  a  Cali- 
fornia iury  awarded  $89  million  to  the  family  of  a  woman  who  was  denied  an  experi- 
mental treatment  for  advanced  breast  cancer.  Most  of  the  award  was  punitive  and 
noneconomic  damages.  Even  if  the  defendant's  behavior  was  wrong  in  this  case,  the 
system  cannot  withstand  many  awards  of  that  magnitude.  These  excessive  liability 
awards  drive  up  the  cost  of  health  care  and  threaten  access  to  care. 

And  the  problem  continues  to  get  worse.  Even  in  states  like  California,  that  have 
strong  health  care  liability  reforms  in  place  and  who  see  moderation  in  the  growth 
of  the  cost  of  medical  liability  insurance,  the  number  of  cases  brought  has  continued 
to  increase.  There  were  16.5  percent  more  cases  reported  than  in  1992.  That  number 
has  increased  by  54  percent  since  1989.  (See  the  1993  California  Medical  Mal- 
practice Large  Loss  Trend  Study,  published  by  the  Medical  Underwriters  of  Califor- 
nia.) 

Thus,  the  PPRC  Report,  the  Harvard  Medical  Practice  Study  and  the  Hudson  In- 
stitute Briefing  Paper,  to  which  could  be  added  a  host  of  other  reports  by  the  Gen- 
eral Accounting  Office  (GAO)  and  the  Department  of  Health  and  Human  Services 
Task  Force  on  Medical  Malpractice  and  Insurance,  and  others,  collectively  dem- 
onstrate that  the  current  tort  system  is  unable  to  resolve  medical  liability  claims 
cost  effectively  and  makes  only  a  haphazard  contribution  to  deterring  negligent  be- 
havior or  improving  the  safety  of  care. 

THE  AMERICAN  PUBLIC  WANTS  REFORM 

People  know  the  liability  system  is  out  of  control.  Every  recent  poll  has  dem- 
onstrated that  the  American  public  strongly  supports  effective  medical  liabilitv  re- 
form. A  1995  Poll  conducted  by  the  HCLA  in  the  week  of  March  10,  1995,  shows 
large  majorities  of  the  public  f^vor  a  variety  of  health  care  liability  reforms,  such 
as  placing  limits  on  the  amount  that  can  be  awarded  for  losses  like  "pain  and  suffer- 
ing," limiting  the  percentage  that  a  personal  injury  lawyer  can  receive  as  a  fee  from 
any  settlement  or  award  for  his  client,  and  disallowing  lawsuits  to  award  plaintiffs 
money  for  items  for  which  they  have  already  been  compensated.  The  Los  Angeles 
Times  found  that  given  seven  possible  reasons  for  expensive  health  care  in  this 
country,  people  are  most  likely  to  name  malpractice  suits.  According  to  a  1991  Gal- 
lup Poll,  77  percent  of  Americans  think  malpractice  lawsuits  and  awards  are  an  im- 
portant reason  for  the  rising  costs  in  health  care. 

A  BETTER  WAY 

Given  the  magnitude  of  the  problems  with  the  current  system,  a  dialogue  on  how 
to  improve  the  system  has  been  ongoing  for  many  years.  There  is  a  broad  consensus 
among  scholars,  the  public  and  elected  representatives  on  the  objectives  of  health 
care  liability  reform  and  a  developing  consensus  on  the  means  to  achieve  those  ob- 
jectives. 

1.    Patient   Safety    Should    be  Promoted. 
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HCLA  believes  that  any  reform  of  the  liability  system  must  be  built  upon  mean- 
ingful patient  safeguards  against  medical  malpractice  or  harm  from  medical  prod- 
ucts or  services.  The  key  to  patient  safety,  is  not  trial  lawyers  and  litigation.  Rather, 
it  is  work  that  has  been  long  underway  in  the  medical  community.  There  has  been 
a  revolution  in  the  delivery  of  health  care  services  since  the  Harvard  Study  was  con- 
ducted ten  years  ago.  Our  health  care  system  then  was  distinctly  different  than  it 
is  today.  Hospital  payments  under  Medicare  were  being  constrained  for  the  first 
time,  and  traditional  independent,  fee-for-service  medical  practices  were  conamon- 
place.  Little  or  no  emphasis  was  placed  on  systemic  quality,  outcomes  research  or 
centralized  medical  management.  Today,  hospitals  are  clearly  operating  in  a  dif- 
ferent environment  where  capitated  payments  are  the  norm,  and  solo  fee-for-service 
medical  practices  are  increasingly  being  displaced  by  large  networks  of  physicians 
and  other  providers.  Roth  public  and  private  sector  payers  are  demanding  systemic 
quality  measurements  that  can  continually  demonstrate  better  outcomes  and 
healthier  patients. 

It  is  in  this  atmosphere  that  patient  safety  and  risk  management  programs  have 
been  established  and  are  flourishing — this  trend  has  been  an  unanticipated  benefit 
of  private  sector  health  care  reform.  HCLA  members  come  from  all  aspects  of  the 
health  care  system  and  an  overview  of  their  risk  management  and  patient  safety 
activities  will  give  the  Committee  a  sense  of  the  new  environment.  First  of  all,  let 
me  emphasize  that  risk  management  requires  significant  investment  by  hospitals, 
as  it  does  of  every  HCLA  member  which  conducts  risk  management  activities.  We 
know,  though,  that  risk  management  is  a  sound  investment  because  it  improves  the 
quality  of  services  provided  to  patients,  it  decreases  unnecessary  health  care  costs 
incurred  when  patients  suffer  complications  or  additional  injuries  as  a  result  of  sub- 
standard care  or  when  preventable  health  risks  go  unaddressed,  and  it  promotes  ad- 
vances in  medical  treatment  and  technology  designed  to  minimize  patient  exposure 
to  risk.  Examples  of  risk  management  activities  include: 

— Hospitals  hiring  full  time  risk  managers  who  identify  risk  factors  and  help  de- 
sign plans  to  eliminate  or  mitigate  them. 

— The  Physician  Insurers  Association  of  America,  a  national  association  of  physi- 
cian-owned medical  professional  liability  insurance  companies,  routinely  collecting 
and  disseminating  new  knowledge  regarding  the  prevention  of  medical  misadven- 
tures through  its  Data  Sharing  Program. 

— Harvard  Medical  School,  and  other  medical  educational  institutions  nationwide, 
developing  practice  standards  regarding  for  anesthesiologists,  thereby  improving  an- 
esthesiology for  patients  across  the  country. 

The  results  oi  these  activities  are  extremely  encouraging.  Anesthesiology  has  be- 
come many  times  safer  in  recent  years  because  of  the  voluntary  development,  more 
than  10  years  ago,of  practice  standards  by  the  Harvard  Medical  School,  for  use  in 
its  affiliated  hospitals,  and  adoption  of  those  standards  soon  thereafter  by  the  Amer- 
ican Society  of  Anesthesiologists  (ASA).  Since  then,  insurance  companies,  managed 
care  organizations  and  even  a  number  of  state  medical  regulatory  authorities  (e.g., 
New  York,  New  Jersey)  have  adopted  substantially  similar  standards.  Before  imple- 
mentation by  the  Harvard  Medical  School  of  the  anesthesia  standards  in  July  1985, 
there  was  1  intraoperative  accident  for  every  75,700  anesthetics  administered  and 
1  death  for  every  151,400  anesthetics  administered  between  January  1976  and  June 
1985.  Afterwards,  between  July  1985  and  June  1990,  there  were  no  deaths  at  all 
and  only  1  intraoperative  accident  for  all  392,000  anesthetics  administered.  (See, 
"Risk  Reduction  in  Anesthesia,"  Anesthetic  Risk  and  Complications,  6(2):289,  June 
1992). 

There  are  many  other  examples  of  risk  management/inquality  improvement  ac- 
tivities which  are  driving  the  trend  toward  reducing  the  potential  for  medical  inju- 
ries that  might  result  in  a  health  care  liability  lawsuit.  Speaking  on  behalf  of  the 
millions  of  hospitals  and  hospital  employees,  physicians,  pharmaceutical  manufac- 
turers, insurance  companies  and  medical  product  makers  I  can  honestly  say  that  the 
investment  in  risk  management  and  quality  improvement  is  far  less  costly — from 
both  a  humanity  perspective  and  a  fiscal  perspective — than  the  price  that  any  pay 
when  a  patient  is  injured  or  dies  due  to  substandard  medical  care  or  medical  neg- 
ligence during  the  course  of  medical  treatment.  Being  dragged  into  a  health  care 
liability  suit  is  costly  and  time-consuming — but  worse  than  all  of  that  is  the  deep 
regret  felt  by  hospitals,  doctors,  medical  device  makers  and  other  health  care  provid- 
ers when  they  are  responsible  for  harming  a  patient.  The  vast  majority  of  health 
care  providers  are  committed  to  helping  to  alleviate  illness  and  suffering  for  all 
Americans  seeking  medical  treatment — risk  identification  and  prevention  is,  by  far, 
the  preferable  alternative  to  counterproductive  litigation  for  which  every  patient 
pays  on  every  doctor  and  hospital  visit. 
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2.  Injured    Patients    Should    be    Fairly    Compensated,    and    the  System's 
Focus    Should    be    on    Their    Compensation,    not  Lawyers. 

People  injured  in  the  course  of  receiving  health  care  treatment  are  entitled  to  fair 
and  timely  compensation.  The  litigation  system  often  can  have  the  dual  negative  ef- 
fect of  both  delaying  and  reducing  the  patient's  recovery,  since  lawsuits  can  take 
years  and  a  large  percentage  of  the  award  goes  to  pay  court  costs  and  legal  fees. 
The  RAND  Corporation  estimates  that  only  43  cents  of  every  dollar  spent  in  medical 
liability  or  product  liability  litigation  reaches  the  injured  patients. 

Attached  as  Exhibit  B  to  my  testimony  is  an  example  of  how  the  current  system 
appears  to  serve  lawyers  more  than  patients.  It  is  a  final  judgment  order  confirming 
a  settlement  agreement  which  involved  a  $200,000  cash  payment  to  the  plaintiffe 
(parents  and  injured  minor),  together  with  monthly  payments  for  20  years  to  the 
minor.  Of  the  $200,000  cash  payment,  more  than  $160,000  was  paid  to  the  plain- 
tiffs' attorney  in  expenses  and  fees,  with  less  than  $40,000  retained  by  the  injured 
patient.  Particularly  striking  is  the  fact  that  this  case  did  not  even  go  to  trial,  nor 
was  it  especially  complicated  or  drawn  out. 

3.  The  Patient/ Provider  Relationship  Should  be  Strengthened,  Not  Im- 
peded. 

If  health  care  is  delivered  appropriately  in  all  but  a  few  hospital  inpatient  cases, 
our  health  care  liability  system  should  be  designed  to  target  those  lew  cases.  In- 
stead it  has  run  amuck  and  creates  an  overall  climate  of  fear  and  suspicion  that 
impedes  developing  trusting  therapeutic  relationships  and  fails  to  adequately  ad- 
dress these  problems. 

4.  The    Liability    Component   of  Health    Care    Costs    Should    be  Con- 
tained 

The  high  cost  of  health  care  liability  that  doctors,  nurses,  hospitals,  product  man- 
ufacturers, health  insurers  and  others  must  pay  in  order  to  stay  in  business,  is  in- 
evitably passed  through  into  the  prices  of  the  products  and  services  they  provide. 
Total  cost  of  medical  liability  insurance,  including  self-insurance  is  estimated  at 
$9.2  billion,  according  to  Lewin-VHI. 

In  addition  to  the  actual  cost  of  liability  insurance,  there  are  even  greater  costs 
associated  with  "defensive  medicine" — diagnostic  tests  and  services  motivated  pri- 
marily by  the  fear  of  litigation  and  the  perceived  need  to  build  a  medical  record  tnat 
documents  a  health  care  professional's  decision.  This  factor  is  more  difficult  to  quan- 
tify precisely,  but  is  attested  to  by  every  health  care  professional.  Lewin-VHI  esti- 
mates the  combined  cost  of  physician  and  hospital  defensive  medicine  to  be  as  high 
as  $25  billion  in  1991  (Estimating  the  Costs  of  Defensive  Medicine,  Lewin-VHI, 
1993.)  To  this  you  should  also  add  the  cost  of  liability  borne  by  manufacturers  of 
drugs  and  devices — $10.8  billion  paid  to  claimants  in  health  care  product  liability 
cases  in  the  United  States  in  1990,  not  including  the  cost  of  liability  insurance  and 
legal  defense  costs.  Thus  the  current  cost  of  traditional  health  care  liability  expo- 
sures totals  $45  billion  a  year  and  growing. 

A  final  cost  factor  that  is  potentially  enormous,  but  has  not  yet  been  calculated, 
is  the  liability  of  health  insurers  and  health  networks  for  their  utilization  review 
activities  that  restrict  payment  for  health  care  services.  Recent  verdicts  and  settle- 
ment reports  suggest  tnat  payers  who  refuse  to  provide  services  may  be  exposed  to 
multi-million  dollar  suits,  even  if  the  medical  service  demanded  by  the  patient  has 
not  been  proven  eflective  and 'is  clearly  excluded  by  the  terms  of  the  managed  care 
plan.  (See  Patients'  Lawyers  Lead  Insurers  to  Pay  for  Unproven  Treatments,  New 
York  Times,  March  28,  1994,  page  Al,  attached  as  Appendix  C.)  This  phenomenon 
can  be  thought  of  as  an  institutional  equivalent  to  defensive  medicine.  Managed 
care  organizations  and  health  systems  are  being  forced  by  the  risk  of  excessive  dam- 
age awards,  like  the  $89  million  award  in  California,  to  provide  treatment  that  is 
not  necessarily  needed  or  efiective. 

5.  Access    to    Health    Care    and    Innovation    Should    be    Promoted  not 
Thwarted. 

One  of  the  most  serious  societal  costs  inflicted  by  the  current  liability  system  is 
reduced  access  to  health  care.  Increasing  premiums  and  the  threat  of  liability  have 
caused  physicians  and  other  health  care  providers  to  abandon  practices  or  stop  pro- 
viding certain  services  in  various  areas  of  the  country.  More  than  a  half  million  resi- 
dents of  rural  counties  are  without  any  physicians  to  provide  obstetric  services. 
(Health  Care  In  Rural  America,  Ofiice  of  Technology  Assessment,  September  1990). 
Liability  induced  access  problems  have  been  most  clearly  documented  among  ob/gyn 
physicians.  An  Institute  of  Medicine  report  found  that  the  high  cost  of  liability  in- 
surance and  the  threat  of  malpractice  litigation  has  a  particularly  adverse  effect  on 
the  delivery  of  obstetrical  services  to  three  categories  of  women:  those  living  in  rural 
areas,  those  with  high  risk  pregnancies  and  those  who  are  poor.  (See  Institute  of 
Medicine,  Medical  Professional  Liability,  vol.  II,  pp.  61-2,  1989.)  Similarly,  the  Na- 
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tional  Rural  Health  Association  reports  that  many  states  and  local  communities  are 
experiencing  a  serious  lack  of  obstetric  services  and  that  increasingly  this  has  been 
attributed  to  the  medical  malpractice  problem. 

Liability  concerns  are  increasingly  creating  obstacles  to  the  availability,  afTord- 
ability  and  innovation  of  medical  drugs  and  devices  as  well.  For  example,  in  re- 
sponse to  hundreds  of  claims  filed  against  them^  E.I.  DuPont  Company  is  restricting 
the  sale  of  its  Teflon  product  to  the  makers  of  lithium  batteries  used  to  power  heart 
pacemakers.  In  this  instance,  even  though  it  had  no  role  in  designing  the  device, 
Decause  DuPont  supplies  the  raw  materials,  it  has  been  brought  into  lawsuits,  most 
probably  because  oi  its  deep  pockets.  DuPont  and  other  companies  are  also  restrict- 
ing the  sale  of  raw  materials  to  manufacturers  of  jaw  implants,  artificial  blood  ves- 
sels, heart  valves  and  sutures,  among  other  devices.  (Implant  Industry  is  Facing 
Cutback  by  Top  Suppliers,  New  York  Times,  April  24,  1994,  page  Al,  attached  as 
Appendix  D.) 

Until  some  reasonable  limits  are  put  on  the  liability  exposure  of  defendants  in 
health  care  injury  cases — limits  that  provide  fair,  but  not  unlimited  compensation 
for  injured  patients — these  access  problems  will  continue. 

S.  454 

S.  454  addresses  these  objectives  and  contains  many  of  the  reforms  advocated  by 
HCLA.  HCLA  strongly  supports  the  elimination  of  joint  and  several  liability  for  non- 
economic  damages  so  that  the  portion  of  such  damages  defendants  pay  is  based  on 
their  degree  of  responsibility  for  the  harm  and  defendants  pay  only  their  fair  share 
of  the  damages  based  on  their  proportionate  liability;  reform  of  the  collateral  source 
rule  to  stop  double  recovery  and  the  fraud  and  abuse  that  it  generates;  provision 
for  periodic  payment  of  future  damages  to  more  accurately  effectuate  the  purpose 
of  that  compensation;  limits  on  attorney  contingency  fees  to  protect  injured  patients 
from  unfair  expropriation  of  the  money  that  is  meant  to  compensate  them;  reform 
of  punitive  damages  so  that  they  bear  some  rational  relationship  to  the  harm  done 
and  won't  hold  up  disposition  of  the  underlying  case.  HCLA  also  supports  further 
exploration  of  alternative  dispute  resolution  mechanisms,  such  as  Early  Offer  and 
Recovery,  which  will  encourage  settlements  and  reduce  litigation. 

Equally  if  not  more  important,  S.  454  makes  these  reforms  as  a  federal  floor,  and 
protects  state  law  that  goes  beyond  the  federal  floor.  There  are  many  states  that 
nave  been  leading  the  way  on  tort  reform  and  they  should  be  able  to  hold  on  to  the 
gains  they  have  made. 

Finally,  we  want  to  express  our  support  for  applying  S.  454's  reforms  to  all  poten- 
tial defendants  in  disputes  arising  from  injuries  stemming  from  a  health  injury.  The 
manufacturers  of  medicines  and  medical  devices,  providers  of  blood  and  tissue  serv- 
ices or  products,  and  health  insurers  and  managed  care  organizations  are  all  at  risk 
of  lawsuits  when  a  patient  is  injured.  Hospitals,  clinics  and  other  institutional  pro- 
viders are  sued  not  just  for  malpractice,  but  for  personal  injury  alleged  to  result 
from  distribution  of  medical  devices,  drugs  and  blood  tissue.  Addressing  the  liability 
issue  in  just  one  part  of  the  health  care  sector  may  actually  stimulate  litigation  in 
other  parts  that  are  not  subject  to  the  reform  provisions.  Liability  reform  must  en- 
compass all  potential  defendants  in  claims  arising  from  health  care  injuries. 

Of  course,  there  are  nuances  to  the  way  provisions  of  legislation  are  drafted  and 
we  would  appreciate  the  opportunity  to  work  with  the  authors  of  the  legislation  and 
the  members  of  this  committee  on  the  specific  language  and  approach  that  would 
best  effectuate  these  reforms. 

ADDITIONAL  REFORMS  RECOMMENDED  BY  HCLA 

In  addition  to  the  important  reforms  in  S.  454,  mentioned  above,  HCLA  urges  the 
committee  to  consider  three  additional  reforms: 

1.    A    $250,000    Cap    on    Noneconomic  Damages 

HCLA  considers  this  to  be  the  cornerstone  of  efTective  health  liability  reform.  Lim- 
its on  noneconomic  damages  are  the  single  most  effective  reform  in  containing  medi- 
cal liability  premiums,  according  to  a  September  1993  OTA  Report.  (See,  Impact  of 
Legal  Reforms  on  Medical  Malpractice  Costs,  OfTice  of  Technology  Assessment,  Sept. 
1993.)  Significantly,  this  cap  on  noneconomic  damages  does  not  in  any  way  restrain 
the  ability  of  an  injured  patient  to  recover  any  and  all  economic  damages,  such  as 
medical  expenses,  lost  wages,  rehabilitation  costs,  replacement  of  domestic  services, 
or  any  other  out  of  pocket  expenses.  Noneconomic  damages  are  inherently  diflicult 
to  quantify  and  subjective  by  their  nature,  since  they  attempt  to  assign  a  monetary 
value  to  things  intangible,  such  as  pain  and  suffering,  loss  of  enjoyment  or  loss  of 
companionship.  Finally,  this  reform  is  tried  and  true;  it  has  been  in  effect  in  Califor- 
nia, as  part  of  their  Medical  Injury  Compensation  Reform  Act  (MICRA),  passed  in 
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1975,  and  has  proven  to  be  a  great  success  both  in  providing  fair  compensation  to 
injured  patients  and  in  keeping  the  cost  of  health  care  liabiUty  under  control. 

2.  A    Statute    of  Limitation    Provision    with    a    Statute    of  Repose 

A  uniform  statute  of  limitation  should  be  enacted  that  establishes  a  standard  rule 
that  claims  must  be  filed  within  one  year  from  the  date  an  injury  is  discovered,  but 
provides  for  an  outside  limit  of  three  years  from  the  date  the  injury  occurred.  Excep- 
tions to  these  general  rules  allowing  extra  time  should  be  made  for  children  under 
age  six  who  may  not  be  able  to  communicate  the  existence  of  an  injury,  and  for  in- 
stances where  a  foreign  object,  with  no  therapeutic  purpose  is  left  in  claimant's 
body.  As  in  all  areas  of  the  law,  there  is  a  need  for  balance  between  the  rights  of 
those  bringing  suit,  and  the  rights  of  those  defending  themselves.  A  statute  of  limi- 
tations which  conceivably  could  permit  a  suit  23  years  after  a  child  is  bom  cannot 
be  interpreted  by  any  reasonable  person  as  striking  the  appropriate  balance. 

3.  A    Defense    to    Punitive    Damages    Claims    Based    on  Compliance 
withGovernment  Standards 

Manufacturers  and  distributors  of  medical  products  that  were  subject  to  pre-mar- 
ket  approval  of  the  appropriate  federal  agency  and  marketed  in  accordance  with  fed- 
eral regulations,  or  that  met  the  "safe  and  effective"  product  requirements  of  the 
Food  and  Drug  Administration,  should  have  a  defense  against  punitive  damages  on 
products  for  which  they  complied  in  good  faith  with  these  government  reauirements. 
Pursuing  the  lengthy  FDA  process  and  complying  with  the  multitude  oi  safety  de- 
mands required  by  the  Agency  should  shield  a  manufacturer  from  the  quasi-crimi- 
nal accusation  of  malice,  or  "conscious  disregard  of  substantial  and  unjustifiable  risk 
of  unnecessary  injury." 

CONCLUSION 

In  conclusion,  there  is  a  better  way  to  address  health  care  liability  issues.  The 
public  wants  malpractice  reform.  Lawyers  don't.  HCLA's  approach  promotes  and 
strengthens  the  important  risk  reduction  efforts  that  the  medical  community  has 
underway,  while  making  needed  reforms  in  the  legal  system  as  it  applies  to  health 
care  injury  disputes.  The  current  system  is  not  working  well  for  either  patients  or 
health  care  providers.  We  must  get  a  handle  on  exploding  liability  costs  and  make 
health  care  more  affordable  and  accessible.  To  do  this  we  must  correct  the  incen- 
tives and  put  us  on  a  course  to  compensate  injured  patients  fairly,  cost-effectively 
and  in  a  timely  manner.  S.  454  puts  us  solidly  on  that  road,  and  with  the  addition 
of  the  $250,000  cap  on  noneconomic  damages,  a  fair  statute  of  repose  and  a  govern- 
ment standards  defense,  we  can  bring  the  system  back  into  line  with  the  expecta- 
tions and  needs  of  patients  and  health  care  providers  alike. 
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Appendix  A 


HEALTH  CARE  LIABILITY  ALLL^^CE  MEMBER  LIST 

(Companies  and  Associauons) 

American  Academy  or  Dermatology 
American  Academy  of  Ophthalmology 
American  Home  Products  Corporation 
.American  Hospital  Association 
.American  Medical  Association 
AMA/Specialty  Sociery  Medical  Liability  Project 
American  Society  of  Healthcare  Risk  Managers 
Biotechnology  Industry  Organization 
Californians  Allied  for  Patient  Protection 
Cooperative  of  American  Physicians.  Inc./Mumal  Protection  Trust 
Council  of  Commumty  Blood  Centers 

The  Doctors'  Company 
Federation  of  .American  Health  Systems 
Health  Industry  Manufacnirers  .Association 
Health  Insurance  Association  of  .America 
Medical  Liaoility  Munial  Insurance  Company 
■Medical  Mutual  Liability  Insurance  Society  of  Maryland 
.Medical  Protective  Company 
MEDMARC  Insurance  Company 
Missoun  Medical  Insurance  Company 
.MMI  Compames,  Inc. 
National  Council  of  Community  Hospitals 
NORCAL  .Mutual  Insurance  Company 
Pennsylvania  .Medical  Society  Liability  Insurance  Company 
Pharmaceutical  Research  Sc  Manufacrurers  of  .Amenca 
Physicians  Insurers  Association  of  .America 
PICOM  Insurance  Company 
State  Volunteer  Muaial  Insurance  Co. 
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b«  4  cmDIwI  or  lnt«r«ii  »<tw*«n  itid  Minor  ind  h»p  n»«t  frUndi,  th« 
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All  Plrlttl  <sp«4r>4  hy  ind  tltr««9«t  th«tr  rcijectU*  <ltarn«jpt  of 
rcear^  4«d  <**a«r«tc*  •<«  tUa  Md(  Of  Ifw  (.uirdKA  Ad  LltM  u>4  ill 
ortfMt  tMMuncM  '.0  th«  Csurt  lh4l  they  hjd  jqrce^i  ',9  ciMpnMilit  tiuj 
teltl<  til  uttirt  In  dttpult  tnd  it  iitu*  DetMtin  th««.  si0j«ct  Co  th< 
ipprovtl  of  th4  Court.  It  wti  fuT-th«r  innaunccd  that  U<«  Cutrdltn  Ad  (.ttni 
hid  M4«  kit  ln«<kl.l<j<Clon  utd  Md  (JiltrmlMfl  tnit  tfx  J<)r»«<Hflt  Of  th« 
Pirtlfl  wai  f»lr  iiul  J«i:  hkI  in  '.h«  txH  Inttrtttl  of  h(l  -tnj.  MWOflA 
ALVAfln,  ind  that  In  th«  <»olnUn  of  th«  Cvtrt\tn  Kd  Lltea  t«ld  tgr««Mni 
IflOuld  b«  r»t1f*«d  Kwfl  •fv*ro»»d  bf  tti«  Court.  TXe  firtiti'  «rltttn 
Co<tpro«it«  5«ttl«»i«ni  A-^r.wwnt.  nil  aten  fl  ltd  with  tne  Court  ifl<3  txiaiired 
ay  the  Court.  Ihi  Court  furth«r  «i«Bln«d  th«  pUidin^i  iivd  h«*rd  tti« 
e»1dinci  prtJent»<3  by  IM  PirtWj  rtgirdlrxj  t^^  occ«rr«nc«  aide  tH«  iuOJ«Cl 
of  Pl«»«ttf<t'    <ult,  r««ult\nq  UJur*e«  i«d  4jrt»sc»  jHntd,    th«  «i«nrti- 

.nick  than  injuriej  -ert  ilUijfa  10  in'fl  IJ«««  rjceived,  ind  th<  n«ture. 
««t«flt  lAd  iffKi  of  ii«4.  After  ctHnldtrtn?  lU  or"  t(v«  fjctj  ind 
c)rci«u>ac»i  ittd  itudyln<)  (ht  Cj»enaU«  S.ttUmnt  Agr««otnt  ex«cut*d  hy 
lh«  PirtWl.  th«tr  r«ip«<:tlv«  ittom«»«  of  rrcom  >.d  iN«  C«>r4Ua  Ad  " 
LUt«,  »(wj  Willi  tnd  rM-nmanditlxi  of  u>«  i>i*rdi<n  AO  Ltteffl.  th«  Court  It 
af  th«  oolalM  u%4  findj  u«l  ttit  Cowroclit  S«tt.len«nt  AgrecMnt  U,  urtdtr 
ill  of  the  fictt  ind  clrcu<iinnc««,  fjtr  wd  r»»ton*6l»,  tb«l  tt  U  lo  Che 
txtt  lnt«r««t  of  th«  ■i»or  child.  AURORi  AlVAan.  «ivj  U5«t  mcs  A9r«««Miit 
(hduld  h«  rit<f<«4  i»d  i^ra««4  6r  Cwt. 

Tha  Court  furtbtr  findt,  tftir  heirln^  tU  of  tht  <vta«nci,  tMC  tne 
iiltltMnt  cMf ld«rtt<a«,  b^Qi  pr«t«nt.  p«r"*itt  tnd  future  p<y««ntt  «t 
htr«lli  ttt  forth,  ir«  lo  b«  ptM  4(  full  lAd  f(n»!  nttl»«-«it  of  »n  cUl«s 
of  ^lllfttlff.    CtlBfirrO    ind  BOtAAlO    ALYAAtZ.     tn<llvldu*Ur.  U  NdJtl 

frl«.rt  far  AUMM  ALKAJlG.  «  BlW. 

IT  IS  TH£il£FO«  OIIXJB).  WUUOCro  WO  0£CR£EO  by  tkt  Co«rt  lh«t  Itw 
CanproatM  StltlMMt  Ajm^Ml  fU«d  -tth  t.k»  Court  it  ritlf»«d  iao 
lOprawd  U  .M  rtJpacti.  IT  15  rUKTllE*  OHOCHtD  Qy  tM  UJuri  lh»l 
Pt.littfff  tllSCKTO  4M  KOSAAIO  ALVAACZ,  IndlvUutUy  uxl  li  MXt  frUAdt 
for  UJSVaX  ALTiMin,  «  Blwr,  do  hivt  ind  r«cov«r  of  iod  fre*  ROeCRTO  H. 
MMiALEZ,  X.O.,  OH.  MBERTO  «.  COWAUZ  COftP.  P  *  .  canlM.ll  nEDICAt 
SURGlCiL  CtKTW  tni  RJVIIMZ  CON^JMC  HCOIM-SUWIICAL  fWIItT  C1.1HIC.  th«  sua 
jf  TW  >H)«)«€0  IWtWJC  OaiAM  (JZOO.OOO.OO).  out  of  vrf»(d\  tum  lil 
ittorMf';  flit  ind  oipmmi  of  iJlilntifri  h«r«ln,  ucludlng  Uw»t  of  lh« 
•tntr  PitlflClff.  trt  to  b4  >4ld. 

IT  IJ  fWreOt  OfiCOHB  by    th«  Court  ll-t  Oaf.wlinCl  ItnU  MX!  futurt 
XyMit*  l«  U»«  BltflT    M»IBttff  /U«0«U  AJ.V*«n.     Of  »Ad  ISrowjft  h«r  ltfl*l 
quxnl\Ui,  m    IM    »-o«Bt  of    EIOfT    HtUOtOJ  FMH    AX)    Oa/IOOTHS  OOtlAM 
(J840,M)  p«r  MAtk.   Slid  wnXi>\y  ptyn«nij  shiU  co«w«nc«  on  Aw.  26.1587 
«Uh  ill  fut«r«  •o«0»lr  |i»r»e<«t»  co»ti««|iv^  tS«r«tfUr  ptjrkAlt  oii  Um  f1r»t 
Jar  of  MCft  »nd  **«rr  •xitJi  iflr««9iwut  tfto  Ufttl««  of  tft*  alnor  PUlntlff, 
AUWXU  W.KAMI.  or  for  lirwtr  [10]  7«»r«  U«  "onlhJf  pQ^nti).  irt<ch«yor 
ti  lowjer.     S^lMlnq    on  Aoril  2« ,  1M«.  ^ht    •oninly    oiymnt*  xlU  b« 
Incrottod  it  tka  r«t«    of  n  ^.r    ucwa.  =o-#«uodcd  •nmjaUjr  t«<  lacraaiad 
.y%ry  y.ar  th«rT.ft.r  o«  Lh.  uTni«rt»ry  «»H  of  xpcH  :«  durlfifl  the  totil 
liM  lh»t  iiiOl  p»y»«at»  ihiU    tx  Mdt.    In  the  ovdni  IM  «lnor  PUlnltff. 
AURORA  ALVAWZ,  d(««    prtor  to   '"rch  Z6.    :qo7.     '.^.n  ill  futur.  -oathly 
pinKBtj,  throoah  4ftd  (ncludlrfl     H«-eli  2<,20a/,  iMl>  tx  xda    Jointly  lo 
ti»r  p«r««ti,     »a»£RTO    M.IM.IZ    tnd    WSARIO  At.yAR£Z.    '    Unltll  othtntlte 
(jravldM,  ill   rutura    jiyetnti  e*d«     'n  iccordinct  "Ith     Lh«  torej  of  thtj 
jud^nt  shill  6t  pild  to  tht  Itgil  g«*rdUn  of  the  alnor  Plii«liff.  AUOOBA 
ALVASQ.   Cor  tha  ui«  i-vrt  (xfl.flt  of  AUftHRA  ALVAAIZ. 
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(T  IS  fUBTllCR  OPOt^tO  cut  rtlAS  rttJUCAJ.  LIACILITT  T^UST,  lh4  fo»grtr 
Of  0«(tMinli  ROaCRTO  H.  S0KZAU2.  H.O..  M.  jl08£JlT0  fi.  OC»LM.tZ  CORP. 
P. A..  CONaLEZ  MCDtCAl  SU8CICA1.  CmU  tna  (lWIHa-fiCwyj.CZ  HfOim-SlWCICAt 
fAJIILY  CLIKIC.  tl  1  utt*r  of  right,  tn4  (■  U»  »oU  4ticritJa»,  •«/  «l»ci 
t*  itti^n  th«  dutto  irxi  avIlQidoat  ta  aiK*  ttM  futurt  ffky%tntf  Iwrtin 
or<J«r«l  to  b(  etd*  by  0*f»«4wu  HOBIRTO  M.  UimLll,  M.O.,  OR.  WMtAIO  M. 
:OKZALa  CO«i».  P.A.,  CCWZALEZ  «£DICM  SURClOa  awim  ind  iUMtR£2.C0K2>L£2 
HEOiCO-OMCiau.  FAMUr  ClINIC*  tn4  tb*t  <uch  4itlv>«Mnt,  ir  t^M.  (B4II  3* 
tcci^tM  «n4  ktnoitif  upo*  rUlnttrri  (ILIEAIO  tMl  ftOlMlO  UVAJtCZ. 
tft4t«Uutl1y,  t*d  tt  N«Kt  FrifAdi  af  AVAOM  Ai.YAK£Z.  t  amor,  vtuiout  right 
of  rtJ«ctloo,  U  full  dtschirg*  tnd  r«l«(M  of  Ui*  dnl1«t  inrf  o6nq»ti««c 
af  ROetJfTO  N.  CO»7*in,  M.O..  0«.  RO«C»TO  COHlAttZ  COW.  f.A..  iOajLLl 
MOJICAI  SURCICAL  CENTER  4/vl  *Mina-C3MlMU  M£OlC0-SUftGICAL  miLf  CLINIC 
ifid  th.  TEXAS  MEDICAL  LtABlLlTY  TRUST  to  Mlit  such  fuUrt  B»ynMU. 

IT  IS  njRTHCa  OROERfD  thu  If  TEIAS  MEDICAL  LIAflUar  TRUST  .l«-<t  to 
Uttga  0<r*nd«ntt'  i«d  Itl  d«tt*(  and  abU«4t<<»<i>  to  cvtiLt  lUo  <rurtt4l<] 
f.-t»r.  p«)r««M«.k  l»  iHTROrotlTAN  f^J-tXlT  AND  LlAatllTY  CCMPA^T.  PUjfltUfi 
ind  tii«  (utrdtin  Ad  Lltt«  Im,  4M  thiy  «rt  btrtby  4ut)MrUed,  M»o««r«d  ind 
ordtrtd  to  «xtcut(  «  *^*1«tie    uxl  S*lttf«:tlaa  of  Jurtg»-"f  it  to  aosCRTO 

H.  ca«IAI.a,  N.O..  OR.  OflMRTO  SO«AL£Z  CO*f.  f.A..  KWlAttZ  ntDIWL 
SUHCICAL  cunt,  MrtlKti-MWAttZ  KEDICO-SUWICAL.  FArtlLT  CLIKIC  t«4  TEXAS 
MEDICAL  HAIUm  TRUST.  flETROPOClTAJI  PROPCRTT  MO  LiABlLITT  CWAMY  «>»n 
tJt«ri«ft«r  it  t«U\y  rtipomlblt  for  tA«  4utl«t  *n<i  oal(o»ttan4  tn  ••ic* 
stKh  fvtirt  (ujTMntc. 

IT  IS  FURTHtK  0W5fR£0,  AlWUOGtD  MO  OeCR£tO  lft4t  »fl««  ROaERTQ  M. 
GOSZALC,  M.O..  OR.  RO8ERT0  fiCNZALQ  C(Kf.  ?.A.,  WNZALU  «£i)ICAL  SURGICAL 
CENTER  .nd  RAMIREZ -SONZALtZ  MEDICAL  SORfilCAL  FAMILY  CLINIC  qp  U«tr  («i.ir.r 

ptld  th«  4for«tild  cw»  presently  du«  vint*  IM  rUlntlffi  tnd  TEXAS 
HEOICAJ.  UA8ILITT  TWiit  A4t  atiU  lf\«  »»llgiVMnt  of  &«f«fl4lrtt»'  «nd  :lt 
dutln  »nd  coltflitlont  ta  <ut«  th«  futuri  p«y««nts  «$  prortd«d  for  htrtin, 
Ihtt  ttilc  J«d«<Mnt  cfuall  iM  4<M«i  follr  t*iun«a,  ind  Ocf*a<Utts  ROeERTO 
«.  COKXAta.  M.O..  on.  FOafRTO  aWZALEZ  corp.  '.a..  OONIALa  WOICAL 
'suxClCAt' CEKTER  »nd  RAMIREZ-tOMZAiil  MEOICO-SURGICAt  r'AhlLT  CLINIC  .nd  iht 
TEXAS  MEDICAL  LlASILnY  TRUST,  ind  wy  ifltot.  t,n.»«t.  ^Ur««  .r 
prtnctotl  Ihdrtof.  it»«d    fuMy,  fU.Uy         fgrertr  icfluitlod  *nd 

dl(ch4r^4d  of  4jMi  froa  tay  ind  til  cUlai,  dtoAndt  or  ctut4}  of  iCtton 
iiMrle^  U  tilt  CMM,  or  witii  cwiliJ,  a+y  «r  119*1  hivt  t)t«A  ii<rt,Mt  ay 
GILflERTO  4iMi  ROSAAIO  ALVAREZ.  lodUldwUy.  »nd  it  Mo«t  frU«d  f*r  fMOM 
AlWAfO.  •  Mliwr.  by  r*ti«a  »r  ll«  ■•«lc»l  tr«lt««t.  c»r»  4«1  IftJurUl 
CMttUlntd  of  tn  Pl»»nt»rf»'  Qr1<lMl  PotltlOfl  on  fflo  htreU:  »nd 
PUlntUfi  »iW  U>o  CuirtlM  M  Htm  tn  onrtrtd  to  Ihtn  oro^tly  «x«cut« 
UMl  doHvtr  to  i*ld    (><f«0d4<itx  tWd  >f«r«t4(4  lod  S»llif»et(««  of 


It  »pp««rlng  to  Itx  Court  that  U>«  rwv«rr  «^  t)w  Pl»tnllffi  JlMwld 
l>«  ip»»«rtto««4  b«t>iW«  .»«or  PUIntlff.  AURORA  ALYAREZ.  PIHotlf'«. 
CIUCRTO  AXykKd  And  RDSARIO  UYARQ.  4a4  th««r  itt.m.yi,  11ov»*ji  A 
Ko«««-,  Uc,  ta4  »ft4r  h««r<  IM  r«cam«ndU»o(»»  of  tM  «u«rdU«  Ad 

LllMi  for  th«  ■toor  PUlatlffs 

IT    IS   OROeHEO,    AflJUOCtD   W   OECREEO    th4t  rtco»try    to  th« 

Pl4l«tlff«  to  th.  (IM  of  TVO  UUKORED  THOUSAilO  Miuas  ( tlOO.OOO.M)  t« 
c»*h,   »Ad  tl»«  firlur*  par«c«t*  *>•  «pport«o«*a  «>;  f»U»<rt: 

(1)  MiinilfT.  SlLBtRTO  AlVAAn,    h«».  »nd  rtco»«r  ;n)«  '.ho 
&«ftnd«nti  tK«  tu*  of  \    iQ.aoQ.OQ   "»  «*«": 

(2)  Tlio  fUlnttff.  MSARIO    ALYARE2.  k««    '"d  rtto».r  fr«i  Un. 
fur»t«t4r>ti  th«  tM  *(  %   19,000.00  i«  <-••"; 
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l«  t9         B«l(l    lo  UH    ItQtl  9«»nlU«  alnor  PUlntlff, 

{*)  TT\«  atnor  fUtnlUf.  AUAOM  ALYARtZ.  ^»*e  tno  r«coytr  fra« 
Ui«  0»^flnd««ti  futcrt  MAtMr  p4y««ntl  ti  pr(>*td*<J  for  b«rtln; 
lho««  b^it^  5840. M  »*r    nofltb,  lrv:r«»ilBg  il    Jt  otr  tiMKci.  th« 

flrjt  0Ay««nl  to  in  Ap»-.    3<,1M;  iivd  tontlniilag  far     ihc  M  f »  of 
*U«>8A  AXVARtZ  vr  Uenty  {10)  jttn,  WiKhmr  is  loo(j«r; 
(S)     Th«  Utorn«yi  for    t.h«  PlUntlffi,    Ttniajn  i  Hgunr,  Uc, 
h»v«    tlvd    r«car«r    lli*  if    I    lt0.a<6.Q7        !n    cilft  4{ 

•  Uarnen"  f««j  far  rtprtJMttiv}  Uit  Plii«tlffi,  ilLSERrO  XLVMgZ 
»nd  MSARIO  At¥Ai?£2,  »n<j  lit  «l»or~?iTlnllf f  1L«05A  aivaAEI.  in 
Uit  *CtlM.  s*td  t«m  to  lAclude  rttabwritMnl  of  lit  ejp4as«t 
Incerrtd  tn4  to  ix  locarrtd  oo  Um  Ptjtotlffi'  b««»U  Ifi  ihtj 
iult. 

IT  IS  FU«T«£R  ORDEWD.  WJJUOCtO  WO  OCOfED  6t  Ui«  Court  th4t  ill 
COSH  Qf  Cwjrt  h»p«1n  U  84td  kjr  th-  (>.f««<(t«i»,  WSCftTO  H.  aooiAtCI. 

M.O. .  D«.  murO  M.  CONUtU  CW.  ?.A..  WflZALCl  ff£DtUM  SUR5IOU.  CtfllEft 
j«d  WWIRn-COWMttZ  ntOICU-'WWICJU.  fAKlLT  CLINIC.  ineludUg  »  ftt  of 
5.££5fi£l.  «*(cJi  tt>»n  1>«  Jlli  lo  Ihi  itunJlifl  w  LIU., 
J<n«  ?o«cmo  ,  for    ill  l*r»(C«l    t«    tucn,  wfttch  i^U     ftt  U 

Stohy  Ui»4  tx  p4rt  of  (he  C«<ir<,  C9(U  II  UU    SVtt  lad  SfUMld  t<  pttd  ty 

0«f«a<unt(. 
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Appenaix  L 


Litigious  Patients  Lead  Insurers 
To  Pay  for  Unproven  Treatments 

ByCINAKOLATA 

Pamela  SOimale,  a  39-year-old  book-l  ill  patients  get  access  to  treatments 
keeper,  says  she  (elt  that  her  only  hopel  they  desperately  want.  It  raises  Issues 
of  surviving  advanced  breast  cancer|  of  fairness,  because  the  rewards  go 


those  with  the  means  to  hire  a  lawyer. 

Mr.  Wemhaus  said  that  Uwyers 
charged,  on  average,  atxwt  J 1 0.000  (or 
an  Insurance  case  and  that  they  were 
not  hired  in  such  a  case  on  a  contingen- 
cy basis. 

The  larger  problem  for  sodety.  some 
health  care  experts  say.  is  that  when 
litigious  patients  have  their  way,  they 
hinder  an  important  pan_<rf  the  effon 
to  control  health  care^pists:  the  at- 
tempc  to  stop  paying  huge  sums  (or 
therapies  that  have  no  proven  value. 

But  to  litigious  patients,  no  case  is 
too  advanced,  no  treatment  U  too  ex- 
pensive or  too  much  o(  a  loog  shot  to  be 
,  „         ,  ,  tned  when  the  insurance  companies 

pany  to  pay  the  full  cost  of  the  trans- 1  And  the  companies,  of 

ary.  Althou^  Mr^  Schmale  said  her  oii,er  pblicyhokleVrby  ramng  the  In 
doctors  told  her  It  was  too  soon  to  know        '  i~  ' 


was  to  have  a  bone  marrow  transplant 
But  her  insurance  company  said  it 
would  not  pay  for  the  expensive  and 
risky  procedure,  which  is  still  undergo- 
ing clinical  testing. 

In  desperation,  Mrs.  Schmale  and 
her  husband.  Arthur,  mortgaged  their 
house  in  Boring.  Ore.,  to  raise  the 
$100,000  or  more  they  would  need  for 
the  transplant  And  her  doctors  recom- 
thended  lawyers  who  might  fight  their 
Insurance  company  for  them. 
Cast  of  Legal  Advice 

the  Schmales  hired  Sheldon  Wein- 
haus,  a  lawyer  in  SL  Louis  who  per- 
suaded Mrs.  Schmale's  insurance  com- 


wheiher  she  would  be  helped,  she  was 
confident  she  had  done  (he  right  thing. 
"I  think  it  saved  my  life,"  she  said. 

In  the  last  several  years,  patients 
have  been  Increasingly  turning  to  law- 
yers to  pressure  insurance  companies 
to  pay  for  claims  (hat  were  inlually 
denied,  and  some  o(  the  claims  are 
even  tor  treatments  specifically  ex-| 
eluded  under  their  insurance  plans.  I 
While  this  practice  can  help  cnticallvl 


surance  premiums. 

The  insurance  companies  usually 
agree  to  pay  because  of  the  cost  of 
litigation  and  the  chance  that  juries 
will  impose  large  damage  awards,  said 
Dr.  John  Cova,  a -consultant  on  health 
insurance  to  the  Health  Insurance  In- 
dustry Assoclatior\.  Even  when  a  con- 
tract explicitly  says  the  company  need 
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Lauxyers  Used 
To  Get  Insurers 
To  Pay  for  More 
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not  pay  (or  an  experimernal  ireaiment.. 
tjury  often  sides  with  the  dying  pa- 
llfflL  The  companies  "are  getting  wea- 
ry," Dr.  Cova  said.  "They  keep  losmg." 

I>r.  Arthur  Caplan,  director  of  Uie 
Ceaier  for  Bioethlcs  at  the  University 
of  Minnesota,  said  the  process  favored 
the  rtch  over  the  poor  and  the  assertive 
and  the  articulate  over  the  reticent  and 
reluctanL  "Sqvjeaky  wheels  gel  re- 
wirded,"  he  said. 

This  kind  of  litigation  became  popu- 
lar t  few  years  ago,  said  Karen  Gallin- 
arl,  a  New  York  lawyer  who  represents  I 
patients  against  insurance  companies. 
Now,  Ms.  Gallinari  said.  It  is  common. 
She  Mid  she  rarely  had  to  go  to  courL 
"tn  most  of  the  litigation  we've  been 
Involved  in.  we  settle  early  on,"  she  j 
said.  I 

Recently,  Ms.  Gallinari  got  a  call  I 
from  t  woman  with  Lyme  dis«ase  | 
wttose  insurance  company  was  balking  | 
at  paying  for  an  expensive  experimen- 
tal ireatmenL  "1  told  her  what  to  say, 
and  the  next  thing  1  knew  I  got  a  call 
from  her  saying  th«  insurance  compa- 
ny had  decided  to  pay."  she  said. 
Examples  of  L«gal  Might 

Examples  abound  of  the  power  of  the 
legal  threats.  Dr.  William  P.  Peters, 
who  heads  a  program  at  Duke  Univer- 
sity's medical  school  to  treat  advanced 
breast  cancer  with  bone  marrow  trans- 
plants, reponed  thai  19  of  39  women 
who  had  been  den'ed  payments  per- 
s^ded  their  companies  lo  pay  after 
they  hired  a  lawyer. 

T>r.  Thomas  Spitzer,  who  directs  the 
booe  marrow  transplant  program  at 
Massachusetts  General  Hospital,  said  | 
tHat    insurance    companies    came  | 
Vound  after  "a  succession  of  women  i 
took  their  claims  to  court  and  woa" 
5<ow,  he  said,  "in  the  cases  I  am  famil- 
iar with,  they  didn't  even  go  to  court" 
iusi  getting  a  lawyer  was  enough.  , 

Dr.  Curt  Freed,  who  directs  a  pro- 
gram at  the  University  of  Colorado  | 
offenng  total  tissue  implants  for  pa- 
Qents  with  Parkinson's  disease,  said 
Siat  Insurance  companies  automatical- 
ly refuse  to  pay  for  the  J^0,000  opera- 
tioft,  but  he  added  that  five  of  eight  ' 
patients  who  hired  lawyers  persuaded 
the  companies  to  reverse  their  deci- 
sions. 

"If  we  knew  a  way  other  than  pa- 
tients pressuring  insurance  companies 
and  suing  them,  we'd  be  happy  lo  fol- 
low that  course."  Dr.  Freed  said.  "Sut! 
It  seems  that  the  established  procedure  | 
is/pressure  and  lawsuits.  ' 


Or.  Caoian  said  he  oiten  quesuonedj  , 
memt)ers  q(  insurance  company 
boards  about  how  ihey  decide  when  to 
deny  payments.  They  use  these  (our 
cptena;  "Does  this  person  have  a  law- 
yer? Is  the  person  articulate?  Have  we 
afready  tned  to  say  no  at  least  once?  Is 
this  a  person  vrtio  can  muster  su((icient  | 
resources  to  give  us  a  hard  time,  by 
getting  media  attention  or  starting  a 
-leuer-wnting  campaign?" 

"Dr.  Alan  Gartwr.  an  internist  and 
health  economist  at  Stan(ord  Universi- 
ty, said  companies  tried  to  deny  cover-  j 
age  (or  treatments  like  bone  marrow 
transplants  (or  advanced  breast  can- 
cer because  these  therapies  had  not 
proved  e(fecUve. 

"I  would  never  blame  people  who 
hive  terminal  Illnesses  and  want  to 
grasp  at  every  straw,"  Dr.  Garter 
said.  But,  he  added,  "the  problem  is 
that  no  one  else  is  prepareo  to  or  able 
to' say  no." 

Mr.  Weinhaus  said  patients  were  not 
ihdined  to  wait  for  science  to  declare 
that    a    promising    treatment    has  | 
crossed  the  line  from  expenmenui  to 
proven.  ""J/hen  you're  told  that  this  is  , 
the  only  thing  that  will  save  your  life,  |  | 
what  are  you  supposed  to  do?"  he :  I 
asked. 

But  Mr,  Weinhaus  acknowledged"  ■ 
that  the  system  was  unjusL  "Why 
should  my  clients,  who  I  would  fight  for 
to  the  bitter  end.  deserve  more  than  | 
anyone  else?"  he  said. 

Dr.  Norman  Daniels,  an  ethidst  and 
health  care  specialist  at  Tults  Univer- 
sity School  of  Medicine,  said  the  coun- 
tl7  could  simply  not  afford  to  pay  for 
every  treatment.  Whether  or  not  it  is 
officially  acknowledged,  be  added,  ra- 
tioning of  medical  care  is  a  necessity. 
■•"We  are  not  obliged  to  provide  wish 
(uirillment  or  the  last  chance  at  a  mir- 
acle," Or  Daniels  said.  "We  are  i 
obliged  to  provided  real  assistance,' 
arid  real  assistance  means  something 
that  works.  When  people  say,  'If  you 
don't  do  this,  I'm  going  to  sue  you,' 
*hat  they  are  doing  is  ertxling  any 
chance  for  soaety  to  say  that  we  have 
got  to  draw  a  line." 

Insurance  industry  spokesmen  are 
dismayed  by  the  situation.  "In  the  cur- 
rent environment,  it's  virtually  Impos- 
sible or  extremely  difficult  to  ever  say 


no."  Dr.  Cova  said.  Insurance  compa-j 
nies  are  reluctant  to  (ighi  their  battles 
in  court,  he  said,  even  when  their  con- 
iracts  speci(ically  say  they  are  not 
obligated  to  pay  (or  (he  treatments 
being  sought,  because  of  public  senti- 
menu  "Beating  up  insurance  compa-| 
nies  has  become  one  of  America  s  (a- 
vonte  indoor  sports."  he  said. 

Dr.  Cova  said  patients  and  their  doc- 
tors o(ten  paid  no  heed  to  the  wording 
o(  health  insurance  contracts.  He  said. 
"The  reasoning  goes  as  follows:  'I 
want,  and  i(  I  want  something.  1  need 
it;  i(  1  need  it,  1  have  a  nght  to  it;  if  1 
have  a  nght  to  it,  someone  else  has  an 


obligation  to  provide  iv  " 

Dr  Garber  said  he  expected  the  le- 
gal battles  to  extend  to  treatments  that 
■were  enormously  expensive  but  that 
made  only  a  slight  difference  in  a  pa- 
tient's prognosis. 

"What  if  bone  marrow  transplants 
allow  women  lo  extend  their  life  expec- 
tancy from  one  year  to  13  months  but 
it  costs  $100,000?"  Dr.  Garber  asked. 
"Are  we  prepared  to  say  that  because 
we  know  it  works,  we  will  pay  for  it,  no 
matter  what  it  costs?" 

"We  can  write  an  insurance  contract 
that  will  not  cover  it,  but  it  will  not  hold 
up  in  court,"  he  said. 
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iPLANT  INDUSTRY 
IS  FACING  CUTBACK 
By  TOP  SOPPLIERS 

THREAT  TO  MEOiCAL  GEAR 


"YOU  can  s«  a  o^onstcr  cccnano 
wnerr  this  6«»  1°*^"^  °^  ''^"f ' 
said  Curtis  Holmes,  vice  president  (or 
[ecttnolu«j  41  Wilson  Crcaibatch  Ltd 
of  Cl»renc«,  N.Y,  s  supplier  or  limi- 
um  taiterteJ  for  heart  paceraalcers. 
Wil*oo  U  tcnmbUnG  iof  x  r»p!a<-.- 
mew  for  tTW  pinch  o<  Du  Pont  Teflon 


Giants  Like  Ou  Pont  and  Oow 
Fear  They'll  Be  Drawn  Into 
Product  Liability  Suits 


By  ttAKNABYi.reOER 

Blj  chemical  companies  and  other 
manuftcturars  of  matenaU  used  to 
niake  heart  ralve*.  artificial  blood 
v«aeu  and  other  Implania  hav«  been 
(juietly  warning  medical  equipment 
cwnpantei  thai  they  intend  W  cut  o(f 
<l<llv«ries  tjccause  of  (ears  of  law- 
suits. 

While  the  suppliers'  new  poitaes 
have  not  yet  forced  imporuni  prod- 
ucu  from  the  mariict,  medical  equip- 
ment makers  that  are  scramOiing  to 
pnxea  themselves  from  the  Impend- 
ing cutoffs  say  they  are  leaving  trou- 
ble uning  up  alternate  juppiieii-  t-- 
(Justry  exeoiiivc*  and  doctors  say 
that  the  irexid  could  eventually  make 
some  Uf«-»aviiiK  iiiTplanu  harti  to 
come  by  and  have  a  devastaunj  ef- 
f«a  on  <l«v«iopm«nt  of  new  devices. 

Atwot  100  equipment  comp»ni«« 
have  already  had  supply  problems, 
according  to  reports  received  by  the 
ll«*lih  industry  Manufacturers  Ajio- 
cialloa  die  equipment  matters' 
Waahingtcn-Oased  trade  group.  . 

Th«  m»t«riali  manuficturpr*.  in- 
clodtng  giants  li>« 
Nemours  and  the  Dow  Chemical 

Company,  are  drrjpfMng  th^  miHlk-jl 

business  in  response  to  the  high  risk 
of  being  flragged  Into  lawsuits  fikd 
«4»in«  ifT,pUnt  ttmk«ni  by  consum- 
ers who  say  they  have  been  injured 
by  defective  oroducts.  Suppliers  have 
xiroady  b«en  named  in  hundreds  o( 
siius  involving  jaw  implants,  silicone 
breasi  Implants  and  othtr  devices. 

Equipment  makers  say  iha(  iho 
litigation  that  has  prompted  ihe  sup- 
pliers to  withdraw  has  also  made  n 
harder  lo  obtain  the  materials  mOi- 
rectly  Lhrough  d'.stribuiors  or  oih<r 
middlemen.  In  addition,  some  equip- 
ment companies  say  electronics  com- 
panies and  oih<r  imponani  suocon 
tractors  thai  assemble  n^gh-icch 
componcnis  for  t^e  mosi  sonhistscat- 
cd  im^iams  are  increasingly  rtiuc- 
tani  10  latc  on  such  ous:ncss. 


Onitnutd  From  Pag«  AJ 

.  u*e»  in  cadi  battery.  Replacing  th« 
efloo  could  ultimately  cost  up  to 
»0,000  m  t«sung  and  regulatory 
cariaga  and  taJta  r*i«arch<*Ti«  sway 
rom  developing  products.  But  that  i$ 
oi  vmat  really  worries  Mr.  Holmes. 

"What  if  »^'  Mihiiim  cnmpames  de- 
ide  they  don't  want  to  »ell  to  us?"  h« 
iked.  "Or  the  iodine,  stainless  st«el 
f  (tdnliim  prtv1u««?" 

DesplU  behind-the-scenes  lobby- 
ig,  equipment  makers  and  medical 
roup*  have  so  far  raised  Utile  con- 
ert»  in  Washington  about  the  ucnd. 

Consumer  groups  say  the  chemical 
ompantes*  moves  are  simply  pan  of 

broader  campaign  oy  industry  to 
•ressure  Congress  to  Umii  the  re- 
res*  available  in  couns  for  those 
ijur«d  by  4«f»ctW«  products  8ii' 
ne  leading  supporter  o(  legislation  to 
verhaul  produa-Uabiiity  rules  has 
<en  convinced  that  the  implant  mak- 
rs'  pllritt  ta  f  special  case. 

■•Yhis  Is  a  public  health  time 
cmb."  said  Senator  Joseph  L  Lieber- 

nun,  I>:uiw»l  of  Connocticui,  who 

Kjpes  to  hold  heanngs  on  ih«  subject 
lexi  month.  Senator  Lieberman  said 
hAt  tlthoi'eh  <h*  pmposfid  changes  In 
«TXiuct  UaWUty  laws  would  reduce 
natertaU  suppuers'  exposure  to  law- 
ulis.  the  problem  ml^c  have  to  be 
Sealt  wim  through  specific  lanauase 
n  the  health  care  overhaul  legislation 
«ing  written  on  Capitol  Hill. 

The  niedk:al  equipment  makers 
fear  that  partial  protectloo  from  litt- 
aation  will  twt  be  enough  to  bring 
S*tK  Urt  bl«  chemical  and  plostice 
suppliers  because  they  have  so  little 
10  gain  from  tM  medical  business. 
Medical  devirM  typically  use  small 
quandtles  of  raw  materials,  com- 
pared with  other  applications. 

Polyester  yam.  (or  example,  is 
used  in  artiUCiai  oiood  vessels,  heart 
valves  and  sutures  le(t  in  the  body 
after  intamal  surgery  Total  annual 
jaicl  lor  Juch  u:m  irt  l«ts  than 
J200.000.  a  liny  (raciion  of  1  percent  of 
(he  J9  billion  market  (or  such  yam  m 
nothing,  homes  and  industry,  accord- 
ing to  a  recent  study  (or  the  Health 
Industry  Manulaciurers  Association. 
A  Droo  In  the  Bucket 

Another  material  bemg  withdrawn 
(rom  ihe  implant  market  by  Du  Pont 
and  Hoechsi  Celanese  is  polyacetal 
resm.  The  automotive,  industrial, 
plumbing  and  consumer  products 
sectors  buy  $1.3  billionol  it  arnualiy. 
i.-nplan:   ,ndu:iry  bu-.-e  iu«i  SSO 

[>ounds.  valued  at  S3.a-00,  (or  use  i.-> 

'■■rjll  v-I^OS 


Pelletrane.  a  polyurethane  that 
Dow  Chemical  began  pulling  from  the 
medical  market  In  IMO,  is  used  in 
products  like  automobile  hoses  and 
athletic  shoes.  The  medical  market  is 
so  small  that  Oow  said  It  did  not 

reallte  th«t  companJcs  like  Med- 
tronic Inc.  the  world's  Largest  pace- 
maker mahufacturer,  used  Pelle- 
trane as  •  coaiinj  until  three  years 
liter  Dow  acquired  the  business  from 
the  Upjohn  Company  in  198j. 

In  the  past,  companies  like  Du  Pont 
nave-  made  products  iilte  D^*crun 
polyester,  Delrin  polyacetal  resin  and 
Teflon  polytetraduoroethylene  fiber 
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tj>4  resuis  available  to  medical  com- 
pxnies  •ttuiiip«iiicvj  by  w*rnlngi 
chat  (t>«y  had  not  been  tested  in  any 
vay  10  establish  their  suiiaDlllly  for 
m«dk:mJ  npfuiradnivt 

-evcrytWrig  Is  manufactured  lor 
ittdfiiUiMl  ano  consumer  purposes," 
taid  Katherine  Knox,  the  manager 
ov«r»««ifti  L>u  f-oni  s  iransmon  co- 
vert cuuing  off  ail  such  sales-  "But 
for  »  years  we  had  a  policy  Uiai  we 
w«uMn't  withtvok]  mtiariiU  from  it\» 
medtcti  sector  becaus*  we  didn't 
«r»oc  to  inhibit  developmetiL" 

That  policy  besaa  to  3e*ra  foolish 
after  a  ttart-up  company  la  Houston, 
Vntk  Inc,  uaod  TefkJn  to  make  a  )iw 

Big  companies 
don't  want  any 
blame  for  misuse 
of  their  products. 


impUnc  The  tJevice  was  used  by  oral 
furieoni  In  more  than  25,000  patlefits 
m  tfw  15M"i  .10  treat  temporo-man- 
dibuiar  jouit  syndrome,  wtiicn  causes 
pam.  ciicXin^  sounds  tn  ih«  jaw  and 
rejlTKted  Jaw  movement. 

each  Vitek  implant  ufcd  about  S 
caiu'  ■tKinJ\  of  Teflon.  Du  Pom 
played  no  rule  in  designing  or  selling 
t^e  proCuCL  But  when  the  implanu 
be«aj)  ta  fall,  plaintiffs'  lawyers,  who 
•jiDdpaied  lh«i  ViteK  would  soon  be 
twamped  by  claims,  olien  named  Du 
Pu«n  mi  •  co-d«ien4ant. 

The  plaintiffs,  who  were  seeking 
compensation  for  disfigurement,  de- 
(tr^^irm,  rjimnjc  palB  and  spasms 
that  interfered  with  activities  like 
eating  and  ullclng,  have  argued  that 
Du  Pont  luiew  or  shctud  have  known 
that  reiion  was  unsuited  lor  viteK  s 
^-  implants  and  should  have  refused  to 
suppty  iL  So  far,  Du  Pont  has  success- 
fully defended  ail  but  one  :uii.  It  caye 
it  Is  confident  of  having  that  jury 
verdict  ihrown  out  on  appeal,  but  its 
><al  cosu  are  running  into  tens  o( 
millions  of  dollars. 

Du  Pom  told  customers  m  January 
199J  that  it  would  stop  supplying  any 
materials  w  Itnplnni.  ooiuijwiucs  in  « 
years  time.  But  complaints  from 
customers  about  difficulties  finding 

ill«rnate  lupptiers  quickly  lr<1  the 
company  to  grant  permission  for  th« 
sale  of  an  extra  two  years'  supply 

Du  Pont  also  agreed  to  evaluate 
case  by  case  the  problems  of  jny 
company  unable  to  find  ali<f  nue  sup- 
plies by  then.  Some  may  end  up 
tlnu  lui  unit 


■  We've  approached  more  than  15 
polv»sier  makor^  in  it^«  United  States 
and  Europe,  but  the  best  response 
we  ve  had  so  far  has  oeen  a  few 
people  wUling  to  give  us  samples  to 
Le«  with  no  commitmeni  to  supply." 
said  Dennis  Ceniio.  vice  president  of 
product  surveillance  at  Medojt  Medi- 
caLa  Inc,  »Q  Oalilond,  M.J.,  manufar- 

turer  of  arunclal  blood  vessels  and 
other  vascular  grafts  made  of  Du 
Pont's  Dacron.  ^'We  are  hoping  to 
find  an  alierrate  and  gel  It  through 
the  regulatory  process  in  lime,  but  1 
wouldn't  say  I'm  optimistic" 

Legal  claims  touUhg  ouiions  or 
dolUn  have  piled  up  Involving  faulty, 
breast  Implanu  that  used  silicone 
tii»d«  by  Dow  Coming,  which  hat 
stopped  supplying  silicone  rubber  to 
most  e<^uipment  companies. 

r>ow  Cnming  made  silicone  breast 
implants  and  numerous  other  devices 
as  well  as  raw  materials  for  other 
companies.  But  as  the  suits  muiu- 

plied.  a».3K  anictxK:  auvH''*''* 

other  connections  to  the  Implants, 
like  Generai  Electric  and  Union  Car- 
bide, w«r«  also  n*m^  defendants. 

C0ftsun>«f  advocates  like  Dr.  Sid- 
ney Wolfe,  the  medical  affairs 
spokesman  (or  the  Public  Citizen 
Health  Research  Group,  a  wasning- 
ton-based  lobbying  group,  say  the  litl- 
gauon  Is  an  ineviubte  result  of  mis- 
guided Federal  laws  and  policies  that 
have  allowed  most  medical  Implants 
to  reach  (he  public  without  extensive 
testing  aild  specific  avytutai  from 
the  Food  and  Dnig  Administration. 
The  basic  law  governing  medical  de- 
vic«t.  p»t««d  in  1975.  sUow^  «iiiip- 
ment  makers  to  market  produas  and 
introduce  new  ones  without  lengtny 
Government  reviews  by  submitting 
evidence  that  they  w«r«  'substantial- 
ly similar"  to  products  already  sold. 

Dr.  Wolfe  said  It  made  s«nse  to 
nave  supplier*  lutiicd  wiili  the  equip- 
ment makers  In  proieaing  consum- 
ers from  what  he  sees  as  deficiencies 
in  th«  1976  act. 

"If  you  seil  something,  you  are  in 
the  cf.aln  of  responsibility,"  Dr.  *'oife 
said.  Eventually,  he  said.  Lhc  lawsuits 
will  lead  tn  the  use  of  txtter-qualitv 
materials  in  medical  equipment. 

Suppliers  and  e<juipment  makers 
aa^^vv,  saying  »uch  «  p«liey  puts  on 

unworkable  burden  on  suppliers  to  be 

otcply  involved  In  the  details  of  cue 
lomers'  products  and  operations. 

"How  many  questionj  can  a  suppli- 
er ask  without  setting  into  trade  se- 
crets''" said  JohT  Dames,  i  lawyer  m 
Chicago  with  Kelley,  Oi'ye  S<  Warrffn. 
^nose  clients  incluoc  Union  CarO-.de 
;n  in«  silicone  Creast-lmpUni  luiga- 
tiun     Not  manv." 

Thai  isnouheonlyproolem.  L  nlike 
>l.<  s.iudoo.i  ui  the  drug  in<lu3i.y, 
«-nich  IS  doninaied  by  a  frw  ^lar.ij. 
'^^o  thirds  of  the  products  developed 

n  mAdi(-al  »qinpmcni  area  tyjii- 
.'.jily  come  Iron  sma.l  compsmes 
Many  5uy  sucn  soinli  amounis  o( 
n.-iicnals  thJi  il-cy  do  n.ji  deal  Jnc.-i 
.■•  wan  o;g  suppliers  ni.iKing  n  naio 
'  r  Suppliers  in  moiuin'  ^,ow  na'cn- 

•IS  3rc  used 


boms  suppliers  willin4  to  con- 
unoe  dealing  *iih  large  customers 
that  agree  to  pay  for  any  liiigaiion 
costs  that  might  come  up.  Dow  Cor- 
ning, for  example,  siill  supplies  sili- 


cone rubber  for  customers  like  Bax- 
ter Iniernaticnal.  the  vrorld  s  largest 
hospital  supply  company.  But  1(  now 
mikes  Baxter  responsible  for  draw- 
ing  up  spevjficaiJonj  for  the  silicone 
rubber.  .Most  equipment  makers  are 
too  small  to  produce  s  reliable  Indem- 
niticaUon  «er»>*m«nL  They  also  lack 
the  research  expertise  to  develop  n\a- 
lerlals'  sptcificattons  »fflci«ntly 
without  their  suppliers'  help. 

In  some  cases,  large.  w«(i-capltal- 
ized  suppliers  will  probably  be  re- 
placed by  smaller  operations  that  are 
less  likely  to  be'sued. 

That  seems  to  be  happening  in  the 
silicone  rubber  market,  where  Dow 

Ccniiiiij't  cu»tomer«  »r«  looAinj  for 

siltcooe  from  the  Applied  Silicone 
Corporation  and  Sewsil,  two  small 
.V«i»h*m  Oilifomia  companies. 

"As  far  as  1  know,  we  are  the  only 
two  left  m  the  world."  said  Alastair 
Winn,  chief  execuUve  of  Applied  Sill- 
cone,  based  m  Ventura. 
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The  Chairman.  Ms.  Wittkin. 

Ms.  Wittkin.  Thank  you,  Madam  Chairman.  I  would  like  to 
thank  you  first  of  all  for  inviting  me  to  testify  about  the  mal- 
practice liability  and  quality  assurance  program  reforms  in  S.  454. 
These  are  issues  of  paramount  importance  to  the  safety  and  well- 
being  of  every  American,  yet  this  legislation  has  done  an  immense 
disservice  to  these  issues  through  its  gross  distortion  and  misrepre- 
sentation of  the  medical  malpractice  problem. 

To  illustrate  how  and  why  this  bill  fails  to  provide  adequate  pa- 
tient protection,  fair  victim  compensation,  or  reduction  in  health 
care  spending,  I  would  like  to  address  the  malpractice  issue  from 
three  perspective:  the  human  toll,  the  disparity  between  mal- 
practice myth  and  reality,  and  S.  454's  proposed  solutions  to  the 
malpractice  epidemic  in  this  country. 

Medical  malpractice  is  one  of  the  leading  public  health  epidemics 
crippling  our  Nation  today.  It  is  the  third  leading  cause  of  prevent- 
able death,  second  onlv  to  those  deaths  associated  with  cigarette 


claims  the  life  of  another  human  being  in  this  country.  It  is  appall- 
ing how  ineffectual  this  and  every  other  administration  has  been 
in  dealing  with  a  public  health  crisis  of  this  magnitude  and  the  ag- 
onizing plight  of  millions  of  its  victims. 

As  a  survivor  of  medical  malpractice,  I  am  left  with  a  lifelong 
disability  and  a  constantly  painful  reminder  of  what  happens  when 
the  public  is  left  unprotected  from  incompetent  and  dangerous  doc- 
tors. 

My  case  occurred  in  California  and  was  tried  under  the  Medical 
Insurance  Compensation  Reform  Act,  otherwise  known  as  MICRA, 
so  I  am  personally  familiar  with  how  cruel,  dehumanizing  and  re- 
gressive that  tort  reform  is.  Yet  it  is  the  same  anti-consumer  act 
that  provides  the  framework  to  S.  454,  and  for  similar  medical  li- 
ability reform  legislation  which  the  Senate  will  be  taking  up  this 
session. 

As  a  patient  advocate,  most  of  my  time  is  spent  dealing  with  the 
flood  of  calls  and  letters  that  we  receive  from  victims  across  the 
country  who  are  desperately  seeking  help,  answers,  and  I  think 
above  all,  accountability. 

Somehow,  Congress  must  begin  to  understand  that  100,000 
deaths  and  300,000  serious  injuries  caused  by  medical  negligence 
each  year  are  not  just  statistics.  These  are  your  neighbors,  your 
friends,  your  families;  they  are  your  constituents,  the  people  whom 
you  were  put  here  to  represent  and  protect. 

Much  of  the  truth  about  malpractice  to  date  has  been  eclipsed  by 
the  outrageous  myths  perpetuated  by  the  medical  industry.  Let  me 
give  you  some  facts  to  dispel  those  myths  and  set  the  record 
straight. 

Fact:  We  do  not  have  too  many  malpractice  suits  in  this  country; 
we  have  too  few.  More  than  90  percent  of  victims  never  bring  suits. 

Fact:  Negligent  doctors  and  hospitals  already  get  a  free  ride  on 
taxpayers'  shoulders,  who  are  forced  to  pay  $60  billion  a  year  to 
provide  care  and  services  to  victims  who  are  currently  locked  out 
of  the  tort  system. 

Fact:  Almost  60  percent  of  indefensible  cases  are  currently  being 
won  by  defendant  doctors  in  trials. 


smoking  and  alcohol 


minutes,  medical  malpractice 
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Fact:  States  that  have  already  adopted  reforms  Hke  those  being 
discussed  here  today  have  failed  to  realize  any  of  the  so-called  ben- 
efits proposed  by  this  bill,  such  as  increased  access  to  care  or  re- 
duction in  health  care  spending.  And  according  to  a  recent  OTA  re- 
port, the  current  liability  system  is  not  responsible  for  runaway  de- 
fensive medicine  spending  m  this  country. 

For  some  reason,  though,  these  and  many  other  facts  contained 
in  my  written  testimony  have  been  completely  ignored  by  the  spon- 
sors of  S.  454.  Instead,  this  legislation  virtually  annihilates  the 
rights  of  medical  consumers  and  malpractice  victims. 

For  example,  one-way  preemption  will  further  penalize  mal- 
practice victims  who  live  in  States  which  have  already  adopted 
more  aggressive  liability  reforms  than  would  exist  under  S.  454  by 
allowing  those  State  laws  to  stand. 

Increasing  the  burden  of  proof  that  victims  must  meet  in  obstet- 
ric delivery  cases  if  a  doctor  has  not  treated  a  patient  before  will 
effectively  guarantee  immunity  from  liability  for  incompetent  phy- 
sicians. 

Punitive  damage  awards  are  virtually  nonexistent  in  medical 
malpractice  cases,  and  this  bill's  plan  to  use  a  portion  of  this  non- 
existent award  to  fund  a  State  health  care  quality  assurance  pro- 
gram will  never  address  the  incalculable  human  and  financial  toll 
malpractice  takes. 

The  elimination  of  the  collateral  source  rule  will  reduce  the  value 
of  the  case,  will  make  it  more  difficult  for  victims  to  bring  suits, 
and  will  create  a  hidden  tax  on  both  employers  and  taxpaying  citi- 
zens in  order  to  cover  all  of  the  collateral  source  benefits  the  medi- 
cal industry  will  now  be  shielded  from  paying.  Periodic  payments 
of  awards  will  significantly  reduce  the  value  of  a  case  and  let  the 
wrongdoer  get  off  cheaply  by  purchasing  an  annuity  for  a  fraction 
of  the  victim's  award. 

But  the  most  insidious  aspect  of  S.  454  and  its  true  objective  is 
to  railroad  all  malpractice  victims  into  mandatory,  binding  alter- 
native dispute  resolution,  effectively  doing  away  with  the  civil  jus- 
tice system  for  malpractice  victims.  By  forcing  victims  who  choose 
to  go  to  court  to  meet  the  same  standard  of  proof  against  their  doc- 
tor or  hospital  that  applies  in  criminal  proceedings,  plus  making 
them  prove  gross  negligence  or  intentionally  caused  harm,  you 
have  in  essence  forced  all  victims  and  their  families  to  settle  claims 
outside  of  the  tort  system.  It  is  highly  unlikely  that  a  victim  will 
prevail  in  any  of  the  proposed  ADR  programs,  and  if  they  do  pre- 
vail, they  must  do  so  without  benefit  of  adequate  legal  representa- 
tion, discovery,  or  compensation  for  their  injuries. 

Further,  the  language  in  the  ADR  section  opens  the  door  for  all 
States  to  do  away  with  pain  and  suffering  awards  entirely.  By  re- 
quiring States  to  choose  only  one  ADR  mechanism,  although  they 
may  adopt  more,  a  State  may  adopt  only  the  early  offer  and  recov- 
ery option,  in  which  case  there  is  no  recovery  for  pain  and  suffer- 
ing. That  would  virtually  decimate  victims'  rights. 

Again,  no  one  is  going  to  argue  that  the  tort  system  is  not  in 
need  of  dramatic  reform,  but  we  believe  that  S.  454  is  not  the  solu- 
tion. 

Thank  you. 

The  Chairman.  Thank  you  very  much,  Ms.  Wittkin. 
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[The  prepared  statement  of  Ms.  Wittkin  follows:] 
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TESTIMONY  OF  LAURA  WITTKJLN,  EXECUTIVE  DIRECTOR 
ON  HEALTH  CARE  LIABILITY  REFORM  AND  QUALFTY  ASSURANCE 

Before  the 

COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 
MARCH  28,  1995 

Good  morning,  my  name  is  Laura  Wittkin.  I  am  the  Executive  Dtrec:or  of  the  NadonaJ  Center 
for  Patients'  Rights,  a  medical  nmlpractice  victims'  and  padents'  nghts  advocacy  and  support 
group.  I  am  also  a  survivor  of  medical  malpractice. 

Thank  you  for  invitiiig  me  to  testify  about  the  medical  malpractice  liability  and  quality  assurance 
program  reform  proposals  in  Senate  biil  S.  454.  These  are  issues  of  paramount  importance  to 
the  safety  and  weil-bemg  of  every  Amencan.  Yet,  these  issues  are  done  an  immense  disservice 
by  this  iegisladon's  gross  distortion  and  misrepresentaoon  of  the  medical  malpractice  issue. 

Medical  malpractice  is  one  of  the  leading  public  health  epidemics  crippling  our  nation  today. 
It  is  the  third  leading  cause  of  preventable  death,  second  only  to  those  deaths  associated  widi 
cigarette  smoking  and  alcohol  abuse.  Every  six  minutes  medical  malpractice  claims  the  life  of 
another  human  being  in  this  country.  It  Is  appalling  how  meffcctoai  this  and  every  other 
Admimstraaon  has  been  in  dealing  with  a  public  health  crisis  of  this  magmtude,  and  the 
agonizing  plight  of  its  millions  of  victims. 

Thanks  to  the  medical  industry's  longstanding,  highly  successful  propaganda  campaign,  with  its 
spunous  charactenzation  of  malpractice  vicnms  as  greedy  parasites  persecuting  innocent  doctors 
for  financial  gain,  among  other  things  -  the  rights  of  its  victims  and  medical  consumen  alike 
have  been  dealt  a  crushing  blow. 
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If  this  Congress  is  tniiy  interested  in  improving  the  quality  and  cost  of  health  care  in  this  country 
it  must  move  beyond  the  political  rhetoric  of  nch  and  powerful  interest  groups  and  rely  upon  the 
wealth  of  empirical  studies  which  graphically  portray  an  out-of-control,  profit  driven,  medical 
system  which  oromotes  inferior  and  substandard  care. 

To  illustrate  how  and  why  Senate  bill  S.  454  fails  to  provide  adequate  patient  proiecnon,  fair 
compensation  to  victims  of  medical  malpractice,  or  to  reduce  health  care  spending,  I  would  like 
to  address  the  liability  reform  issue  from  three  p«'spccuvcs: 

1.  The  human  toil  of  medical  raaJpractice 

2.  The  medical  malpractice  liability  system:  Myth  vs.  Reality 

3.  The  proposed  solutions  to  the  growing  malpractice  epidemic 
.    outlined  in  Senate  bill  S.  4-54. 


1.   THE  HUMAN  TOLL  OF  MEDICAL  MALPRACTICE: 

As  a  victim  of  medical  malpractice,  I  am  left  with  a  lifelong  handicap  and  the  constantly  painful 
reminder  of  what  happens  when  the  public  is  left  unprotected  against  incompetent  and  dangerous 
doctors. 

My  maipractice  case  was  tried  in  California  nine  years  ago  under  the  Medical  Injury 
Compensation  Reform  Act,  otherwise  Jcnown  as  MICRA.  Under  MICRA  I  experienced, 
firsthand,  the  cruel  and  dehumanizing  effects  of  regressive  tort  reform  which  rewards  the 
wrongdoer  and  pumshes  their  victims  by  callously  limiting  their  legal  redress  and  compensation. 
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Unfommatciy,  it  is  this  and-consumcr  Act  which  provides  the  muneworic  for  Seimrc  Bill  S.  454, 
and  for  'dmilar  medical  liability  refonn  legislation,  which  the  Senate  will  be  taking  up  this 
Session. 

My  own  life-threatening  experience  with  medical  malpractice  led  me  to  form  the  Naaooal  Center 
for  Patients'  Rights  (CPR),  the  largest  advocacy  and  suppon  group  of  its  kind,  where  most  of 
my  day  Ls  spent  responding  to  the  overwhelmmg  flood  of  calls  and  letters  we  receive  from 
medical  malpractice  victims  and  their  loved  ones  who  are  despe^itely  crying  out  for  help, 
answers,  understanding,  conroassion,  and  above  ail,  accountability. 

The  families  that  reach  out  to  our  organization  are  trying  valiantly,  though  often  unsuccessfully, 
to  cope  with  the  senseless  loss  of  a  child,  the  unameiy  death  of  a  spouse  or  parent,  permanent 
cnppiing  injxnies  or  unbearable  pain  and  suffering,  which  rob  victims  of  their  dignity  and  quality 
of  life,  and  often  leave  entire  households  shattered  in  their  wake. 

In  the  last  month  alone,  there  has  been  a  rash  of  tragic  medical  malpractice  cases  makmg  nanonai 
headlines:  Willie  King,  the  5 1  year  old  diabeac  Irom  Tampa,  Flonda  whose  surgeon  amputated 
tile  wrong  leg,  and  who  has  now,  as  a  result,  lost  both  of  his  legs:  Leo  Alfonso,  ihe  77  year 
old  man  who  died  after  being  mistakenly  disconnected  from  his  respirator;  Betsy  Lehman,  the 
39  year  old  health  columnist  for  the  Boston  Globe  and  mother  of  two  young  children  ages  three 
and  scvea,  who  died  from  a  massive  overdose  of  drugs  during  chemotherapy  treatment  for  breast 
cancer,  the  69  year  old  Michigan  woman  suffering  from  breast  cancer  who  bad  the  wrong  breast 
removed;  or  litde  four  year  old  Desiree  Ward  from  New  York  City,  who  faemon-haged  to  death 
after  a  routmc  tonsilleaomy .  These  cases,  however,  merely  represent  t^ie  tip  of  an  evergrowing 
iceberg. 

Two  weeks  ago,  I  attended  the  funeral  of  my  29  year  old  friend  Kaiin  Smith  from  Wisconsin. 
Kann  succumbed  to  merasmized  cervical  cancer  that  had  gone  undiagnosed  by  her  HMO  for 
itiree  years  despite  her  repealed  complaints,  numerous  positive  lab  results  and  ail  of  the  classic 
clinical  symptoms  of  cervical  cancer. 
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For  the  last  four  years  of  her  life,  Karin  was  forced  to  endure  the  agonies  of  endless  aggressive 
cancer  therapies  and  surgeries,  all  of  wtrich  were  fiitiie  as  a  result  the  riaial  delay  ;a  her  ofiginaJ 
diagnosis. 

Karin  was  a  very  courageous  young  woman  who  devoted  the  last  three  ycar^  of  her  life  fighting 
for  patients'  rights.  Last  year,  in  fact  dunng  the  National  Health  Care  Refonn  debate,  Karin 
testified  before  Congress  on  two  occasions,  despite  her  increasingly  frail  condition. 

Kann's  story  typifies  the  horrifying  and  hearti>realdng  human  toll  medicaJ  malpractice  takes  on 
all  of  us  -  not  only  on  its  victims,  but  on  their  loved  ones,  as  well.  Somehow  Congress  must 
begin  to  understand  that  the  100,000  deaths  and  300,000  serious  injuries  caused  by  medical 
negligence  each  year  aren't  just  statistics... they  are  your  neighbors,  your  friends,  your 
families. . .  they  are  your  consntueats,  the  people  who  put  you  here  to  represent  and  protect  them. 

Congress  must  also  understand  that  no  doctor's  liability  anxiety  can  ever  begin  to  compare  to  the 
real  life  pam  and  suifcring  endured  by  hundreds  of  thousands  of  medical  malpractice  victims  and 
their  families  in  this  coontry  each  and  every  day. 
n.   MTOfCAL  MALPRACTICE  MYTH  VERSUS  REALITY: 

The  MYTHS  about  the  malpractice  system,  which  have  been  carefully  propagated  by  tbe  medical 
industry  and  embraced  by  the  proponents  of  Senate  bill  S.  454,  are  outrageous  and  baseless: 

MYTH:  The  liability  crisis  and  high  premiums  are  responsible  for  decreased  access  to 

care,  runaway  health  care  spending,  and  defensive  medicine  practices. 


MYTH:  The  medical  maipracace  liability  s>'stem  is  overwhelmed  by  excessive  and 

frivolous  lawsuits. 


55 

MYTH:  Lawsuits  result  in  outrageous  jury  awards  and  excessive  plaintiff  attorney  fees, 

and  do  not  deter  poor  care. 
Permit  me  to  set  the  record  straight  with  the  following  which  belie  the  medical 

industry  lobby's  "self-anointed"  status  as  "victims"  of  the  medical  mAipractice  system: 


FACT:  The  current  medical  malpractice  system  actually  prevents  [he  majority  of  victims 
(90%)  from  bringmg  lawsuits,  and  most  victims  wiio  receive  awards  arc 
andgrcnm-pCTf^atfid  based  on  the  severity  of  their  injuries. 


FACT:  The  liability  system  as  it  exists  today,  already  gives  negligent  practitioiicrs  and 
providers  a  finee  ride  on  the  backs  of  the  American  taxpayers.  It's  the  taxpayers 
who  foot  the  sixty  billir?"  bill  each  year  to  provide  care  and  services  to  the 
hundreds  of  thousands  of  victims  who  have  been  locked  out  of  the  legal  system. 
According  to  Dr.  Troyen  Breunan,  co-author  of  the  landmark  Harvard  Medical 
Practice  Study,  "this  figure  of  S60  billion  is  larger  than  the  combined  estimates 
of  the  costs  of  medical  malpractice  premiums  ($10  billioa)  and  defensive  medicine 
(Sia-S20  billion)-. 

FACT:        Individual  stales  which  have  adopted  tort  reforms  similar  to  ones  outlined  in  S. 

454,  have  failed  to  realize  any  of  the  so-called  benefits  proponents  of  this 
legislation  claim,  such  as:  savmgs  to  the  health  care  system,  increased  access  to 
health  care,  more  affordable  care,  or  a  reduction  in  -so-called"  defensive  medicine 
spending  and  'Mvolous"  lawsuits  by  piamtiffs. 

FACT:  The  malpractice  liability  system  is  not  responsible  for  runaway  "defensive 
medicine'  practices.  The  recent  study  on  Defensive  Medicine  and  Medical 
Malpractice,  by  the  Office  of  Technology  Assessment  (OTA)  found  that  both  the 
AMA  and  Lewrn  Studies  on  defensive  medicine  spending  arc  inaccurate, 
unreliable  and  not  based  on  empuically  solid  evidence.  (Yet,  these  defensive 
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medicine  studies  are  soil  used  as  one  of  the  priinary  jusdficatioQS  for  oatioaal 
liability  reform.) 

OTA  aJso  found  tbat  pbysicians  rarely  perform  tests  that  will  not  benefit 
patients,  and  that  much  of  what  is  mistakenly  charactenzed  as  "defensive 
medicine'  praciices  is,  in  fact,  sQUBd  medical  practice.  OTA  concluded  thai  while 
tort  reform  may  lower  premiums  and  a  physician's  anxiety,  it  will  not  effea  the 
practice  of  defensive  medicine. 

These  findings  were  echoed  in  an  earlier  Congressional  Budget  Office  Report  on 
Health  Care  Reform,  which  stated  that  even  if  medical  malpractice  liability  were 
reformed, '  much  of  the  care  that  is  commonly  dubbed  "  defensive  medicine "  would 
probably  commue  to  be  provided  for  reasons  other  than  concerns  about 
malpractice. ' 

FACT:         Victims  of  malpractice  are  forced  to  wait  years  for  redress  and  compensadon 
while  insurance  compames  and  defense  attomeys,  dnven  by  their  own  financial 
self-interests,  syphon  off  their  profits  through  mvestraent  earnings  and  uncapped 
.    and  outrageously  high  hourly  defense  fees  for  handling  such  cases    All  of  which 
are  responsible  for  driving  up  the  cost  of  the  medical  Liability  system. 

FACT:  The  malpractice  system  is  not  at  aiJ  biased  against  doctors,  but  is,  in  to, 
remarkably  lenient  towards  them.  It  is  a  system  in  wtiich  doctors  do  not  lose 
malpractice  cases  tbey  should  win.  .\nd  it  is  a  system  whose  payouts  to  victims 
are  not  based  on  die  whims  of  overly  sympathetic  jurors,  but  rather  are  consist 
with  the  extent  of  negligence  and  injury  to  the  padent.  (These  findings  based  on 
the  1992  Amencan  College  of  Physicians  Study  on  medical  malpractice  lawsuits 
of  New  Jersey). 
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FACT:  Successful  frivolous  defenses  by  doctors,  lawyers  and  insurance  companies  FAR 
OUTNUMBER  "possible"  frivolous  piaintifrs  verdicts  by  a  staggering  ratio  of 
12  to  1  accoTdiug  to  a  landmark  saidy  by  the  .Ainencan  College  of  Physicians, 
poblisbed  in  tlie  Annals  of  Internal  Medicine,  November  1992.  The  study 
found  ±st  doctors  currently  win  approximately  60%  of  indefeasible  cases  at  trial, 
compared  to  as  few  as  5%  plaintiff  wins  in  s<M:ailcd  defensible  cases. 

FACT:  The  tort  system  DOES  deter  poor  practices.  According  to  Dr.  Troy  Brennan  of 
the  Harvard  Study  team,  recent  empincai  analysis  done  ai  the  hospital  level  found 
that  as  liability  claims  increased  per  1,000  discharges,  the  risk  of  negligent  injury 
for  patients  decreased.  To  quote  I>r.  Brennan,  '  this  is  the  first  statistically 
significant  evidence  that  there  is  a  deterrent  effect  associated  with  malpractice 
litigation.  It  suggests  that  tort  litigation,  with  all  of  its  wans,  nonetheless 
accomplishes  the  task  tor  which  it  is  primarily  intended,  that  is  the  prevention  of 
medical  injury'. 


in.   PROPONENTS  (JP  SENATE  BHJ.  ^  454  RRSPONSE  TO  THF  MT.DfCAL. 
MAI.PRACTTCE  EPTDEMTr 


Proponents  of  Senate  bill  S.  454  claim  that  the  purpose  of  this  legislation  is  to: 


1 .       Ensure  that  vKtims  with  meritorious  cases  receive  fair  and  adequate  compensation, 
including  reasonable  ooo-economic  damages. 


2.       Increase  access  to  health  care  in  areas  which  are  underserved  as  a  result  of  liability 


actions. 
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3,  Improve  the  fairness  and  cost-elfectiveness  of  our  curreni  health  care  liability  system  to 
resolve  disputes  and  provide  compensation  m  habiliry  cases. 

4 .  Impnjve  health  care  quality  through  the  estaWishmeot  of  State  quality  assurance  programs. 

Under  this  bill  however,  NONE  of  these  'so-called"  goals  can  and  wiD  be  mcL  Instead,  this 
legisiatioa  virttjally  ^annihilates  a  patients'  recourse  in  the  tort  system;  cripplin^y  reduces 
financial  resources  available  to  deal  with  the  harmful  effects  of  medical  negligence;  does 
nothing,  whatsoevo-,  to  ensure  increased  access  to  health  care  in  underserved  areas;  and  fails 
to  provide  any  quality  assurance  ja-ogram  to  reduce  the  epidemic  of  medical  malpractice  in  this 
country.  The  one  thing  this  legislation  will  do,  however,  is  allow  negligent  doctors  and  hospitals 
to  sleep  better  at  mght. 

While  we  oppose  Senate  Bill  S.454  in  its  entirety,  SEVERAL  of  the  proposals  outlined  in  the 
bill  are  paiticuiarly  troubling: 

1.  One  Way  Preemption: 

Federal  Preemption  siwuid  create  a  level  playing  field  for  all  Americans.  One  way 
preemption,  however,  further  penalizes  malpractice  victuns  who  live  in  states  which  have 
already  adopted  even  more  regressive,  anti-consumer  malpractice  liability  laws  than  would 
exist  under  S.  454. 

2.  Obstetric  Case  Btirden  of  Proof: 

This  proposal  would  effectively  shield  all  negligent  and  incompetent  obstetricians  from 
medical  liability  if  they  commit  malpractice  on  a  patient  they  have  aot  previously  treated. 
By  significantly  increasing  the  burden  of  proof  that  victims  and  their  families  would  be 
required  to  meet  in  those  situations  (which  occur  more  often  than  not,  pardcuiariy  for 
indigent  and  minority  women),  these  negligent  doctors  will  be  effectively  guaranceed 
immunity  from  liability. 
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3.  Cap  on  Prmitive  Danuge  Awirds: 

Punitive  damage  awards  are  virtuaiJy  nonexistent  in  medical  malpractice  cases,  if  they  do 
occur,  most  cases  involve  the  sexual  abuse  of  a  padent,  which  is  in  essence  a  cnminal  act. 
In  those  cases  where  awards  are  made,  however,  punitive  damages  do  serve  to  protect 
consumers  by  deterring  unconscionable  and  outrageous  physician  miscondua.  Capping 
these  awards  at  S250,000  not  only  rewards  those  doctors  who  comnut  these  heinoos  acts  of 
ouscondua,  but  dangerously  diminishes  the  important  deterrent  eiTea  of  these  awards. 

The  fact  that  it  is  also  the  intention  of  this  legislation  to  fund  state  quality  assurance 
programs  using  a  portion  of  these  virtually  non-existent  awards,  (creating  yet  another 
unfunded  federally  mandated  program),  only  serves  to  drive  home  the  point  that 
proponents  of  this  legislation  DO  NOT  CARE  about  the  mcalojiabie  human  and  financial 
toll  medical  negligence  is  taking  on  the  atizens  of  this  country. 

4.  Elimiiiation  of  ColUteral  Source  Rule: 

This  reform  requires  that  all  victims*  awards  be  aatomaticaily  reduced  by  any  past  or 
future  health  care,  social  service,  employment  or  other  benefits  they  may  be  eligible  for. 
However,  there  is  no  way  to  guarantee  that  all  of  a  victim's  medical  needs  will  be  met 
by  their  specific  health  care  plan,  or  that  they  will,  automaocally,  in  die  future  quahfy 
for  and  receive  other  collateral  benents.  Also,  reducing  an  award  by  collateral  sources 
instead  of  allowing  for  subrogation,  significantly  devalues  a  case,  making  it  a  less 
economically  viable  case  for  prospccnve  attorneys.  The  net  result  of  this  proposal  is  the 
fimher  victimization  of  patients  harmed  by  substandard  care. 

Using  what  is  essentially  a  "bait  and  switch"  scheme  on  the  Amcncan  people,  which 
would  ptit  more  money  back  mto  the  pockets  of  wealthy  insurance  compames  and 
negligent  doctors  and  hospitals,  this  proposal  will  shift  much  of  the  financial  burden  of 
caring  for  malpractice  victims  from  the  wrongdoer  to  the  taxpayers. 
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It  will  place  a  hidden  health  care  tax  of  untold  billioos  of  dollars  each  year  on 
employers  and  taxpaying  adzens  m  order  to  cover  ail  of  the  coUateral  source  benefits  the 
medical  industry  would  now  be  shielded  from  paying.  This  hidden  tax  would  be  in 
addiHon  to  the  $60  billion  i  year  taxpayers  arc  ciurenily  footing  to  care  for  those 
medical  malpractice  victims  who  arc  denied  access  to  die  legal  system. 

5,  Periodic  Payment  of  Awards: 

This  reform  states  that,  instead  of  paying  out  the  entire  award  upfront,  the  award  will  be  paid 
out  over  a  period  of  many  years  or  a  victim's  lifetime.  This  proposal  is  just  one  more 
example  of  the  cruel  re- victimization  of  patients  harmed  by  poor  care. 

It  will  allow  the  wrongdoer  to  purchase  an  annuity  for  a  fraction  of  the  cost  of  the  award 
(about  1/3  the  cost),  to  invest  much  of  thai  money,  only  to  dole  it  out  to  the  victim  bit-by-bit 
over  the  course  of  the  victim's  lifedme. 

This  effectively  shackles  malpractice  victims  and  their  families  to  an  endless  bureaucratic 
system  and  dcpnves  them  of  their  just  compensatioa.  And,  if  the  victim  dies  BEFORE  all 
of  the  award  is  paid  out,  the  unpaid  medical  and  economic  losses  go  back  inm  insurance 
company  cotTers,  NOT  to  the  victim's  family. 

Periodic  payments  also  dramancaily  reduce  the  overall  value  of  a  case,  again,  creating  an 
enormous  financial  disincennve  for  an  attorney  to  cake  those  cases  on. 

6.  Alternative  Dispute  Resoiotion  Mechanisms  (ADR): 

The  most  insidious  aspect  of  Senate  bill  S.  454,  and  its  mifi  PRIMARY  OBJECTIVE,  is 
to  railroad  ail  malpractice  victims  into  MANDATORY/BINDING  ADR  -  effectively 
doing  away  with  the  civil  justice  system  for  ail  medical  malpractice  cases. 
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Under  this  proposal,  victims  and  their  families  would  be  forced  lo  s«iie  their  claims 
outside  of  the  court  system.  If  they  prevail  at  all,  they  would  do  so  without  the  benefit  of 
adequate  legal  representation,  discovery,  or  compensation  for  their  injuries  and  harm  due 
to  negligence.  It  is  highly  UNLIKELY,  however,  diat  victmis  would  prevail  under  the 
ADR  system  proposed. 

Although  none  of  the  ADR  systems  outlined  in  the  bill  are  BINDING  per  sc,  the  language 
in  the  legislation,  aonethcless,  forecloses  on  a  victim' s  right  to  a  trial  by  forcing  victims  and 
their  families  to  meet  the  same  standard  of  proof,  "proof  beyond  a  reasonable  doubt", 
which  must  be  met  in  all  criminal  proceedings  in  tins  country. 

With  the  level  of  defendant  fraud,  perjury  and  destruction  of  evidence,  already  so  prevalent 
in  medical  maltJractice  defense  cases  —  coupled  with  the  ha.  that  we  know,  based  on 
the  landmark  study  by  the  American  College  of  Physicians,  that  defendant  doctors  are 
already  wTnning  m%  of  INDFFHNSTBLE  esses  at  tnai  under  the  current  lower  standard 
of  proof  -  it  would  be  criminal  to  impose  an  even  higher  standard  of  proof. 

3v  applying  this  outrageous  and  unrealistic  standard,  proponents  of  this  legislation  will  make 
these  cases  virtually  uncriable  for  civil  plaintiff  attorneys.  If  plamtiffs  must  meet  the  same 
standard  of  proof  as  required  in  a  criminal  case,  then  it  is  only  fair  that  all  defendant  doctors 
and  hospitals  found  guilty,  be  subject  to  the  same  penalties  which  apply  under  criminal  law: 
impnsonment,  loss  of  license,  fines,  loss  of  property,  or  even  the  death  penalty,  where 
applicable. 

Further,  the  language  in  the  .\DR  section  opens  the  door  for  all  states  to  do  away  with  pam 
and  suffenng  awards  entirely.  By  requiring  that  states  choose  only  one  .\DR  mechamsm 
(although  they  may  adopt  more  if  they  wish),  any  state  which  adopts  only  the  EARLY 
OFFER  AND  RECOVERY  ADR  opdon,  in  which  there  is  nO  rsCs?Ygry  for  pain  and 
sutfering,  would  decimate  victims'  rights  entirely. 
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CONCLUSION: 

No  one  will  argue  that  the  medical  malpractice  liability  system  is  in  need  of  dramatic  refonn 
to  better  serve  both  medical  consumers  and  victims  alike.  Senate  bill  S.  454,  however,  does 
notiiing  but  serve  up  our  rights  on  a  silver  platter,  to  tbe  politically  powerful  insurance  aiKl 
medical  industry.  On  behalf  of  your  constituents,  I  urge  you  to  oppose  S.  454. 

(A  LIST  OF  REC0M2vtENDATI0NS  IS  ATTACHED) 

FEDERAL  PRO-CONSUMER  MEDICAL  MALPRACTICE  UABEUTY 
REFORM  RECOMMENDATIONS. 

To  improve  ibc  ouipractice  liability  system  and  protect  tfac  rights  of  medical  consumers  and 
victims  of  malpractice,  the  National  Center  for  Paticaits*  Rights  recommends  the  foilowmg: 

(NOTE:  Where  applicable,  these  reforms  are  intended  to  preempt  state  law.) 

1.  A  three-year  statute  of  limiiadons  for  the  DISPOSITION  of  ail  malpractice  cases  (from 
date  of  filing). 

2.  Expedited  handling  of  cases  involving  children  and  terminally  lU  padents. 

3.  Creadon  of  a  Smail  Qaims  Binding  Arbitration  Umt  for  cases  under  5100,000. 
4-.  A  cao  on  defaise  attoraev  fees. 

5.  Removal  of  limitations  or  caps  on  non-econoraic  damage  awards. 

6.  FuH,  lump  sura  payment  of  awards,  oniess  otherwise  requested  by  the  plaintiff. 


7 .       Remstatement  of  the  collateral  source  rule,  along  with  the  right  to  subrogatioa  in  ail  states 
which  have  eliminated  that  rule. 
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8.       Opening  the  National  PractitioDcrs'  Data  Bank  to  the  public,  in  its  entirety.  And  creating 
an  on-line  inquiry  system  to  allow  easy  access  for  consumers. 


9.       Qosing  the  reportiiig  loopholes  in  the  National  Practitioners  Data  Bank  wMch  currently 
allow  doctors  to  remove  their  names  from  maipractice  case  settlements  involvmg  hospitah 

and  m^ynagrri  cqjq  plans. 


10.     Outlawing  secrecy  agreements. 


11.      Mandating  medical  malpractice  insurance  coverage,  (the  minimmn  amount  of  coverage, 
to  be  determined)  as  a  ccmdition  of  licensure  for  all  physicians. 


12.     Commcunity-ratmg  of  maipractice  premiums  so  that  the  costs  are  spread  more  equitably 
among  the  specialties.  .     •  _ 


13.      A  mirimnm  3  1/2  year  statute  of  limitation  for  tiling  maipractice  lawsuits.  That  stamie 
wouJd  be  extended  in  cases  where  there  has  been  contmuous  treatment,  late 
discovery,  suppression  of  information  or  crinuoai  covcrup.  (This  statute  would  not  apply 
to  minors.) 


14.  Mandatory  andits  for  ail  medical  malpractice  insurance  earners  (once  every  three  years) 
so  that  premium  rates  can  be  appwopnately  adjusted.  These  audits  would  also  be  required 
PRIOR  to  any  state  grantmg  premium  increase  requests. 


15.      Federal  mini  mom  standards  for  ail  State  Medical  Boards  (see  attached  Federal  Model 
prepared  by  CPR.) 


MODEL  FOR  STATE  MEDICAL  BOARD  MINIMUM  STANDARDS 


In  order  to  improve  physican  discipliiie  and  protect  the  public  from  harm,  the  Federal 
govemmeot  sboald  enact  the  foUowing  mitiimHm  roquiremcnts  for  all  stitc  medic^  boards 

(in  aiphabcticai  order): 


1.       Board  Compositioii: 

All  Boards  shall  be  coirc  ;sed  of  a  majority  of  public  members  (aiisafl  51%,  preferably 
twfvthirds\  The  Chairperson  and  Vice-Chair  of  the  Board  shall  be  public  members.  The 
size  of  the  Board  shall  b«  based  on  the  state's  physician  pc^adon  (to  be  determined). 
Physician  Board  memDers  shall  be  appomted  by  the  Governor  based  solely  on 
recommendations  dqI  nominatioiis  from  a  vanety  nrrwtnynized  medical  and  noo-mcdicai 
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sources  (to  be  detemmied).  Board  members  shall  serve  a  term  of  no  looger  than  3  years 
(Willi  one  consecutive  term). 

2.  Consent  Agreements: 

Boards  siall  probibit  pica  bargins  or  consent  agreements  unless  the  physician  agrees  to 
plead  guilty  to  the  most  serious  allegation.  Boards  shall  prohibit  such  agreements  in 
oegiigeace  and  incompctencc-relaied  cases  unless  the  physiaan  agrees  to  plead  guilty  to 
the  most  serious  allegation  and  surrender  his  or  her  license. 

3.  Consumer  Protection  Unit; 

Boards  shall  create  a  special  Consumer  Protection  Unit  which  will  consist  of  consumer 
protection  officers  with  medical  or  social  work  background  to  deal  directly  with  vicnm 
complainants.  And  aH  victim  complamants  shall  be  granted  statutory  immimiry  from 
liability,  for  libel,  defamatioQ,  etc. 

4.  Disciplinary  Hearings: 

Board  disciplinary  hearings  shall  be  open  to  the  public,  and  ail  hearings  shall  a^fliere 
to  a  specified  time  frame  (to  be  determined). 

5.  Funding: 

Boards  shall  be  allotted  adequate  funding  in  order  hire  the  caliber  of  investigators, 
prosccmors  and  support  staff  necessary  to  erfecnveiy  oversee  the  profession  (and  may 
raise  physician  fees  to  do  so).  All  physician  licensure  and  registration  fees,  ?ind  anv 
CSSfiTYfiS,  shall  be  dedicated  for  exclusive  use  by  tlae  medical  board.  These  funds  may  not 
be  touched  by  a  state  for  ANY  reason  other  than  the  prescribed  ones. 


6.  Impaired  Pliysicians: 

Boards  shail  establish  an  Impaired  Physician  Program  (based  on  a  model  to  be 
developed) ,  and  shall  maintain  jurisdiction  over  tiat  program.  Boards  shall  conduct  an 
annual  audit  of  the  Impaired  Physician  f*rogram  and  make  the  findings  publicly  availabie. 

7.  Informal  Actions: 

Boards  shail  share  information  about  informal  actions,  such  as  letters  of  warning,  with 
other  jurisdictions. 

8.  Investigstors: 

Boards  shail  upgrade  the  salary  and  qualifications  for  complaint  investigators  (273'$  of 
whom  shail  have  medical  background). 

9.  Licensure: 

Boards  shall  be  responsible  for  both  licensure  and  discipline  of  physicians. 
Grounds  for  denial  of  licensure  shail  inchide  the  folio wmg: 

a.  -\ny  aa  or  condua  which  would  constitute  grounds  for  medical  misconduct  in  the 
state  LQ  which  the  physican  is  applying. 

b.  Any  disciplinary  action  taken  in  another  jurisdiction,  which  would  constitute 
grounds  for  medical  misconduct  in  the  state  in  which  the  physician  is  applying. 

c.  .Any  PENDING  disciplinary  investigation  or  action  in  another  jurisdiction. 

d.  Loss  of  hospital  privileges  in  another  jurisdiction. 

e.  Malpraoice  lawsuits  in  anotho"  jurisdiction  indicating  that  the  doctor  presents  a  risk. 
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10.  License  Restorations: 

Boards  shall  require  tliat  any  pfa>'sic3an  who  has  lost  a  license  (as  a  result  of 
surreiKler  or  revocation),  wait  a  minimum  of  5  years  before  applying  for  reinstatement 
of  license,  and  must  provide  proof  of  on-going  medical  and  remedial  training  rthc 
parameters  for  which  are  to  be  determined). 

11.  Malpractice  Insnrance: 

Boards  shall  rc<?uire  doctors  to  carry  mal|HHctice  insurance  as  a  condition  of  licensure. 
The  amonnt  of  coverage  shall  be  dttermined  by  the  specialty.  Physicians  who  perform 
surgery,  but  DO  NOT  have  hospital  privileges  shall  carry  the  saioe  minimum  coverage 
as  physicians  with  hospital  privileges. 

12.  Malpractice  Data  Unit: 

Boards  shall  create  a  Malpractice  Data  Unit.  This  tmit  will  be  responsible  for  collecting 
all  malpractice  data  statewide,  and  reviewing  all  malpractice  claims  to  determine  if  they 
warrant  further  investigation  for  possible  medical  misconduct.  This  unit  will  also  be 
responsible  for  deveiopmg  a  system  that  will  flag  physicians  with  an  abnormally  high 
number  of  malpractice  claims  or  payouts.  Doctors  who  fit  these  "outlier'  profiles  (which 
should  be  based  on  the  size  and  scope  of  a  doctor's  practice,  the  specialty,  and  other  risk- 
adjusted  factors)  would  be  subjca  to  an  automatic  full-scale  investigation. 

13.  Mndatory  Reporting: 

Boards  shall  require  mandatory  reporting  of  violations  or  dangerous  practices  by  all 
licensees  (including  scif-rqjorting  by  the  licensee  committing  violation),  courts,  hospitals 
(staff  and  administratioo),  all  other  health  care  providers  (including  HMO's  clinics,  etc.), 
liability  insurance  carriers,  state  and  local  medical  societies  and  associations,  state  and 
local  professional  societies,  other  state  agencies,  PRO'S,  other  health  care  professions, 
and  federal  agencies.  Ail  states  shall  impose  severe  avil  penahies  for  failure  to  repon. 

Boards  shall  assure  confidentiality  to  those  reporting  to  the  Board  in  good  faith  on 
possible  violations.  Board  members.  Board  staff,  mdividuals,  and  organizations  required 
by  law  to  report  shall  be  granted  mimumty  from  prosecution  and  suit. 

Liability  carriers  and  self-insm^  entities  must  report  all  claims,  and  all  payments 
including  the  dollar  amount. 

14.  Misconduct  DenrntLons: 

Boards  shall  adopt  uniform  definitions  of  medical  miscondua  (based  on  a  compilation 
of  the  strongest  current  state  medical  misconduct  definitions). 

15.  Ont-of- State  Actions: 

Boards  shall  not  conduct  a  new  hearing  on  any  action  taken  by  another  jurisdiction,  but 
shall  only  determine  the  appropriate  disciplinary  sanction  to  be  imposed  based  on  that  out- 
of-state  action.  That  sanction  shall,  at  a  minimum,  be  equivalent  to  the  onginal  sanction 
imposed. 

16.  Permanent  Loss  of  License: 

Boards  shall  permanemly  revoke  ±e  license  of  any  physician  convicted  of 
medicaidymedicare  fraud,  firaudulsit  billing,  child  sex  abuse,  other  sex  abuse,  murder 
(and  otho"  criminal  acts,  to  be  determined);  or  found  guilty  of  falsifying  or,  in  any  way, 
altering  medical  records  to  conceal  malpractice  or  other  wrongdomg. 

17.  Piysicim  Discipline  Oversight  Panel: 

Boards  shall  establish  a  Discipline  Oversight  Panel  to  assess  the  physician  discipline 
system.  The  panel  shall  consist  of  seven  members  appointed  by  the  governor  and  may 
inchidc  no  more  'iian  two  physicians  and  one  atiomey. 
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(17.  contmued) 

The  panel  members  sJuiJ  serve  as  individuals  iwt  as  representatives  of  any  organizaticra, 
institutioQ,  agency  or  group.  Panel  members  shall  not  participaic  in  or  review  pending 
masters,  but  will  review  final  detenninanons  to  assess  tbc  quality  of  work  and  whedier 
the  decisions  are  m  the  pubKc  interest.  The  panel  shall  asass  tic  overall  goals  and 
objectives  of  piiysician  disapline;  how  well  the  goal  arc  bcmg  met;  and  wbetlier  and  to 
what  degree  the  process  serves  to  minimize  or  deter  medical  misconduct.  The  panel  may 
ccmsult  with  medical  and  specialty  soaeties,  consumer  organizations,  oUiei  governmental 
organizations,  state  organizations,  federal  organizations  and  othff  states  in  its  analysis  and 
deliberations. 

This  panel  shall  also  handle  rr»mp<:iiTiflTTt  appeals;  of  cases  dismissed  by  the  Board 
without  action. 

18.  Physician  sclf-refcrrals: 

Boards  shall  prohibit  the  practice  which  allows  treating  doctors  to  refer  patients  to  clinics, 
labs,  or  other  health  care-related  facilities  or  services  in  which  that  doctor,  or  his  or  her 
immediate  family,  has  a  financial  interest.  Any  violation  shall  constitute  grounds  for 
medical  misconduct.  Any  physician  who  currently  self-refers  shall  have  one  year  to 
comply  with  the  statute. 

19.  Public  Information  and  Ontreach: 

Boards  shall  have  a  public  informauon  officer  responsible  for  organizmg  consnmer  and 
physician  outreach  and  education  programs,  to  include:  development  of  a  quarterly 
newsletter,  information  brochures,  pubUc  serve  announcements,  and  other  outreach  efforts 
to  community  groups »  organizations,  agencies, 

Boards  shall  set-up  (and  adequately  staff)  toll-free  hotlines  fbr  consumer  complaints  and 
physician  background  checks.  Anyone  calling  to  check  on  a  doctor  shall  ayrnmanCTily 
be  entitled  to  the  following  physician  "profile"  information:  date  physician  was  first 
licens«l;  educational  background;  registration  stams;  hospital  affiliations;  other  states  m 
whicii  the  doaor  holds  a  license;  the  number  of  closed  complaints  against  the  phvsician 
(regardless  of  whether  or  not  an  action  was  taken);  any  formal  charges  peaiding  against 
the  physician;  any  disciplinary  action  taken  against  the  physician's  license  (including  a 
brief  explanation  about  the  basis  for  the  aoion).  This  profile  may  be  mailed  to 
consumers  upon  request.  After  the  federal  government  enacts  legislation  to  open  up  the 
National  Practitioners'  Data  Bank,  callers  will  also  nutnmaccailv  be  given  the  E)ata 
Bank's  toll-firec  number. 

Boards  shall  issue  an  annual  report  made  available  to  die  pubhc,  media,  legislature  and 
other  state  oifiaais.  The  report  should  contam  information  on  Ucensure,  indnding: 
^  of  applications  received,  licenses  granted,  licensure  hearings,  denials,  temporary 
licenses,  etc. 
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19.  commued) 

Tbe  report  <thaiT  also  contain  disciplinary  informanon,  including:  #of  complaints  received 
(plus  the  source,  status,  category),  ^  of  actioos  taken,  category  of  action;  types  of 
penalties;  aggregate  information  about  informal  actions  taken,  etc.  (Full  list  of  items,  to 
be  developed.) 

20.  Recredeatialing: 

Boards  siiail  require  doctors  to  be  recredentialed  every  5  yean  as  a  condition  of  licensure. 
Doctors  who  have  been  involved  m  lawsuits  or  otbo"  disciplinary  actions  dunng  any 
interim  period,  would  be  required  to  undergo  a  "clinical"  performance  evaluation  as  part 
of  their  recredeotiaiing. 

Doctors  who  practice  eTc)n<;ivft!y  in  private  office  settings  would  also  be  required  to 
undergo  cliniral  pcrrbrmancc  evaluations  and  patient  chart  reviews  for  recredentiaiing. 

21.  Standard  of  Proof : 

Boards  shall  require  that  tlic  standard  of  proof  in  disciplinary  actions  be  a  preponderance 
(yi  the  evidence  ONLY.  No  other  standard  will  be  acceptable. 

22.  Subpoena  Power: 

Boards  shall  have  tiill  subpoena  power. 

23.  Smnxnary  Suspensions: 

Boards  shall  have  the  power  to  issue  summary  suspensions  which  will  run  until  a  hearing 
can  be  promptly  scheduled. 
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The  Chairman.  Let  me  begin  with  some  questions,  and  I  know 
other  Senators  have  many  questions. 

On  the  cap  on  damages,  Dr.  Dickey,  as  you  noted,  S.  454  does 
not  cap  noneconomic  damages  such  as  pain  and  suffering  or  incon- 
venience, mental  anguish,  loss  of  enjoyment  of  life;  it  does  not  cap 
those,  and  you  are  making  the  case  for  capping  those  damages,  as 
Senator  Coats  did  earlier. 

But  I  would  like  to  ask  all  the  panelists  if  the  committee  were 
to  place  a  cap  on  noneconomic  damages,  would  this  unfairly  pre- 
vent full  recovery  for  victims?  Could  you  give  an  example  of  the 
types  of  damages  that  plaintiffs  would  be  able  to  recover? 

Dr.  Dickey,  would  you  like  to  start? 

Dr.  Dickey.  I  would  be  happy  to  start.  Senator.  I  think  it  is  im- 
portant to  recognize  that  a  cap  on  noneconomic  damages  would  not 
limit  the  ability  of  plaintiffs  to  be  fully  reimbursed  for  economic 
losses,  so  that  future  earnings,  loss  of  ability  to  continue  to  earn 
a  living  in  the  way  they  have,  as  well  as  the  anticipated  future 
costs  of  whatever  health  care  costs  might  be  anticipated  from  the 
bad  outcomes,  are  unlimited  completely.  And  in  fact,  if  we  look  at 
the  examples  in  California  where  there  have  been  particularly  bad 
injuries,  the  plaintiffs  have  continued  to  be  able  to  get  multi- 
million-dollar awards  to  try  to  address  those  economic  losses. 

The  noneconomic  losses  on  the  other  hand  are  as  best  the  system 
can  attempt  to  acknowledge  that  a  wrong  has  been  done  and  to  try 
to  recompense  things  that,  frankly,  usually  cannot  be  given  back  in 
the  form  of  dollars.  And  when  there  is  no  limit  on  that  non- 
economic  loss,  then  it  becomes  a  lottery  mentality,  and  unfortu- 
nately, most  of  those,  as  we  have  heard,  do  not  go  to  the  patient, 
but  instead  go  to  the  system.  They  do  not  even  recompense  the  in- 
dividual who  is  the  loser  in  the  health  care  system. 

The  Chairman.  Did  you  have  a  further  comment,  Mr.  Scully? 

Mr.  Scully.  Yes,  Madam  Chair.  We  support  noneconomic  dam- 
ages caps,  and  I  think  the  best  evidence  of  the  fact  that  they  are 
not  going  to  impose  any  undue  hardship  is  that,  for  instance,  there 
are  15  States  that  have  noneconomic  damages  caps  of  below 
$500,000  already.  Illinois,  Maryland,  Massachusetts,  and  Missouri, 
among  members  of  the  committee,  already  have  noneconomic  dam- 
ages caps  in  their  States  of  $500,000  or  less. 

Clearly,  as  Nancy  said,  the  economic  damages  are  not  capped.  As 
Senator  Lieberman  said  earlier,  punitive  damages  are  only  limited 
to  three  times  economic  damages,  not  just  the  $250,000  cap. 

So  we  are  happy  to  work  with  the  committee  to  find  a  reasonable 
level  that  is  acceptable  to  the  Senate  of  what  the  economic  cap 
level  is.  We  think  $250,000  is  the  right  number.  If  it  is  somewhat 
higher  than  that,  we  are  willing  to  work  with  you,  and  I  know  it 
is  not  in  your  bill  right  now,  but  we  think  there  should  be  some 
cap. 

The  Chairman.  Well,  there  is,  of  course,  a  cap  on  punitive  dam- 
ages  

Ms.  Wittkin.  May  I? 
The  Chairman.  Yes. 

Ms.  Wittkin.  I  would  like  to  respond  to  the  cap  on  noneconomic 
damages  as  well.  First  of  all,  I  think  it  is  very  unfair  to  assume 
that  everybody  has  extraordinary  economic  losses.  There  are  many 
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of  us  out  there  who  do  not  have  jobs,  who  are  indigent,  who  are 
retired,  who  may  be  homemakers,  and  we  are  not  in  a  position 
where  we  would  experience  extraordinary  economic  losses. 

The  way  the  tort  reform  system  is  set  up,  it  continues  to  shave 
away  at  the  amount  of  compensation  a  victim  gets,  so  it  is  really 
quite  deceiving.  Economic  losses  are  not  capped,  but  if  somebody 
does  not  earn  a  living  or  they  are  at  a  very  low-wage  job,  they  are 
not  going  to  get  high  compensable  losses. 

In  addition  to  that,  with  periodic  payments,  you  are  talking 
about  literally  doling  out,  little  by  little,  money  to  a  victim  over  the 
course  of  that  victim's  lifetime.  It  is  not  the  kind  of  award  that 
makes  a  victim  whole. 

What  happens  when  malpractice  victims,  the  most  severely  in- 
jured of  those  victims,  have  not  had  economic  losses,  have  collat- 
eral source  reimbursements — they  have  health  care  insurance,  so 
their  award  is  reduced  by  that  amount.  They  do  not  have  the  eco- 
nomic losses,  so  their  award  is  reduced  by  that  amount.  But  they 
are  sitting  home,  they  are  in  excruciating  pain,  they  spend  their 
lives  in  and  out  of  hospitals,  their  marriages  have  fallen  apart, 
their  children  are  neglected. 

How  does  a  $250,000  cap  compensate  for  the  loss  of  quality  and 
dignity  and  humanity  of  that  person's  life,  and  what  kind  of  mes- 
sage do  you  send  to  doctors  and  hospitals  who  continue — con- 
tinue— ^to  provide  negligent  and  substandard  care,  with  complete 
immunity? 

The  Chairman.  Well,  you  are  making  the  argument  against  cap- 
ping noneconomic  damages  

Ms.  WiTTKiN.  Yes,  I  am.  Senator. 

The  Chairman  [continuing].  Which  of  course,  we  do  not  do  in  this 
bill. 

Ms.  WiTTKiN.  You  do  not,  but  there  is  the  potential,  based  on 
some  of  the  language  in  this  bill,  to  do  away  with  noneconomic 
damages  entirely. 

The  Chairman.  Well,  we  have  heard  the  case  being  made  for  it. 
I  just  want  to  point  out  that  it  is  not  in  the  language  of  the  bill 
right  now,  of  course. 

Ms.  WiTTKiN,  It  is  not  in  the  language,  and  again,  capping 
should  certainly  not  be,  because  what  you  are  going  to  do  is  really 
end  up  hurting  those  people  who  have  been  most  severely  injured 
by  medical  negligence. 

The  Chairman.  Well,  my  time  is  up,  but  in  capping  punitive 
damages,  I  guess  I  would  just  wonder  if  you  would  take  into  con- 
sideration whether  that  cap  actually  provides  deterrence  for  any 
medical  malpractice. 

Dr.  Dickey.  If  I  may — and  I  realize  your  time  is  short,  Senator-- 
I  think  that  first  we  have  to  recognize,  as  has  been  said,  that  puni- 
tive damages  are  rarely  visited  in  a  medical  malpractice  case  be- 
cause most  of  these  are  bad  outcomes  as  opposed  to  intentional  bad 
actions. 

I  think  that  we  would  be  willing  to  work  with  the  committee  if 
it  is  felt  that  in  those  rare  cases  where  someone  was  proven  to  be 
so  far  beyond  the  pale  of  normal  practice  that  they  did  things  in- 
tentionally or  egregiously  outside  the  realm  of  practice,  if  a  higher 
cap  on  punitive  damages  were  felt  to  be  effective,  we  would  be  will- 
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ing  to  work  with  you.  But  I  would  remind  you  that  the  cases  that 
have  hit  the  headlines  over  the  last  few  days  as  this  subject  comes 
up  all  occurred  in  an  unlimited  environment  that,  while  the  threat 
of  malpractice  cases  certainly  puts  a  pall  on  the  doctor-patient  rela- 
tionship and  many  things  we  do,  because  they  are  not  intentional, 
the  threat  of  bigger  punitive  damages  is  unlikely  to  change  the 
cases  that  are  out  there,  because  they  are  not  intentional  or 
thought  out  ahead  of  time;  they  are  simply  the  result  of  human 
error. 

The  Chairman.  Thank  you. 
Senator  Kennedy. 

Senator  Kennedy.  Thank  you  very  much. 

Dr.  Dickey,  what  are  the  States  doing  and  what  is  the  AMA 
doing  with  regard  to  licensing  procedures,  to  go  after  those  who 
have  committed  malpractice  in  these  States?  I  would  have  appre- 
ciated some  statements  or  comments  about  trying  to  get  at  the  root 
causes  of  these  problems.  Can  you  tell  us  now  how  many  people  are 
losing  their  licenses  in  various  States  because  of  malpractice?  How 
is  the  profession  policing  itself? 

Dr.  Dickey.  Well,  Senator,  we  wish  you  would  give  us  the  oppor- 
tunity to  police  ourselves  better.  We  have  so  many  restrictions  that 
even  systems  that  worked  in  the  past  are  not  available. 

Senator  Kennedy.  Well,  would  you  let  us  know?  would  you  sub- 
mit them? 

Dr.  Dickey.  Absolutely. 

Senator  Kennedy.  Good. 

Dr.  Dickey.  We  will  get  to  you  in  writing  some  proposals. 
Senator  Kennedy.  Good. 

Dr.  Dickey.  Your  implication  is  probably  right.  The  State  licens- 
ing boards  do  remove  licenses  of  only  a  limited  number  of  individ- 
uals. A  good  part  of  that  is  the  legislative  due  process  that  is  given 
so  that  even  as  an  individual  is  investigated,  it  can  take  years  to 
take  away  a  license. 

Second,  again,  most  malpractice  cases  and  most  litigation  is  not 
because  someone  was  drunk  or  high  on  drugs  or  totally  incom- 
petent for  what  they  did,  but  because  of  the  tremendous  complexity 
of  health  care  and  the  opportunity  for  human  error. 

The  medical  associations  of  this  country  do  have  an  extremely 
complicated  set  of  quality  assurance  and  improvement  processes, 
which  frankly  do  not  work  as  well  as  they  might  because  if  we 
were  to  open  up  every  possible  error  and  ask  how  did  that  happen, 
and  what  process  can  we  put  in  place  to  keep  it  from  happening, 
it  would  open  up  the  possibility  of  lawsuit.  So  we  find  that  physi- 
cians, nurses  and  hospitals  to  some  degree  draw  more  of  a  curtain 
around  than  they  should  because  of  the  atmosphere  in  liability 
today. 

Senator  Kennedy.  Well,  I  would  think  you  would  have  a  lot  more 
credibility  if  you  came  up  here  and  told  us  what  you  are  doing 
about  the  problems  of  malpractice.  I  have  not  heard  you  mention 
the  problems  that  are  out  there,  and  how  concerned  you  are  about 
it.  You  know  

Dr.  Dickey.  Senator  

Senator  Kennedy  [continuing].  Just  a  second,  now.  You  are  up 
here  now,  speaking  for  the  American  Medical  Association  about  is- 
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sues  of  malpractice  that  are  affecting  hundreds  of  thousands  of  our 
fellow  citizens  in  my  State  and  States  around  the  country  and  how 
we  are  going  to  try  to  deal  with  those  issues.  And  we  have  heard, 
quite  frankly,  a  very  technical  presentation  about  insurance.  And 
I  know  I  am  not  the  only  one  up  here,  but  I  would  have  thought 
that  as  the  principal  spokesperson  for  the  medical  societies,  that 
you  would  have  included  some  comment  about  what  is  happening 
out  there  in  terms  of  the  tragedy  of  malpractice,  what  have  been 
the  trend  lines,  the  steps  that  the  AMA  has  taken  to  make  a  dif- 
ference in  terms  of  quality  health  care,  and  how  you  are  getting  a 
handle  on  this.  Instead,  the  AMA  is  just  saying  we  cannot  wait 
until  this  act  passes  so  that  we  can  get  lower  insurance  premiums. 
Meanwhile,  we  are  finding  that  the  profits  in  malpractice  insur- 
ance companies  are  going  right  through  the  roof,  and  the  premiums 
that  are  being  paid  by  doctors  are  going  down,  and  the  total  num- 
ber of  cases  are  going  down. 

Maybe  I  am  the  only  one  who  questions  this,  but  I  would  be  glad 
to  hear  from  you  on  it.  I  do  not  want  to  use  all  my  time. 

We  have  a  variety  of  very  important  issues  here.  Madam  Chair- 
man. We  are  talking  about  changing  the  burden  of  proof  in  mal- 
practice cases  to  a  criminal  standard;  we  are  talking  about  joint 
and  several  liability,  and  other  matters,  and  we  get  5  minutes  to 
talk  about  these  matters,  which  are  very,  very  fundamental  in 
terms  of  protecting  consumers.  I  am  glad  to  do  the  best  I  can  in 
terms  of  the  5-minute  rule,  but  on  matters  that  are  as  important 
as  health  care,  I  hope  we  can  at  least  have  a  chance  to  hear  from 
our  witnesses. 

Yes,  Dr.  Dickey? 

Dr.  Dickey.  Senator,  if  I  may,  first  of  all,  I  wish  I  shared  your 
data,  because  our  evidence  is  that  liability  premiums  are  again 
going  up — they  went  up  14  percent  last  year  in  Maryland  across 
the  board.  So  the  premiums  are  going  up,  and  that  cost  is  shared 
by  patients  as  well  as  physicians. 

Sixty  percent  of  companies  that  provide  liability  insurance  to 
physicians  are  not-for-profit.  So  that  40  percent  that  have  profits 
must  be  doing  remarkably  well;  it  is  not  the  majority  that  is  im- 
pacted at  all. 

Let  us  talk  about  the  real  issue.  Every  physician  out  there  hurts 
when  there  is  a  case  where  a  patient  has  been  wronged,  where 
there  has  been  an  error,  a  bad  outcome  or,  worse  yet,  gross  neg- 
ligence. And  we  share  with  CTeat  compassion  the  need  to  improve 
those  places  where  there  has  oeen  bad  medical  care. 

I  serve  as  a  commissioner  on  the  Joint  Commission  of  Accredita- 
tion on  Hospitals,  which  spends  limitless  hours  of  physicians  and 
hospital  administrators  in  this  country,  trying  to  be  sure  that  proc- 
esses do  not  allow  human  error  to  damage  patients  in  any  fashion. 
We  spend  hours  on  informatics  that  help  us  use  the  technology  of 
computers  today  to  make  sure  that  there  is  not  an  oversight,  a  way 
to  overlook  a  dosage  or  a  process  to  help  patients. 

But  because  health  care  is  ultimately  delivered  by  human  beings, 
while  we  want  to  approach  perfection.  Senator  Kennedy,  we  may 
never  get  there,  and  the  best  we  can  do  is  be  sure  that  the  system 
of  liability  quickly  and  fairly  recompenses  the  patient,  identifies 
the  people  who  are  truly  negligent  and  ought  to  be  removed  from 
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the  system,  but  each  and  every  liability  case  out  there  is  generally 
an  indication  of  a  bad  outcome,  not  necessarily  of  an  incompetent 
physician. 

Senator  Kennedy.  Well,  I  want  to  hear  from  Ms.  Wittkin,  but  I 
want  just  to  repeat  what  "Business  Insurance"  had  to  say,  Dr. 
Dickey — and  maybe  this  is  not  authoritative,  but  it  is  an  important 
document — ^"despite  rapidly  changing  health  care  delivery,  the 
prices  of  professional  malpractice  and  professional  liability  for 
health  remain  stable.  Most  hospitals'  health  care  systems  will 
renew  their  liability  in  1994  in  part  because  of  a  decrease  in  claims 
severity  and  frequency." 

Ms.  Wittkin,  could  you  please  tell  us  about  your  own  personal  ex- 
perience? 

Ms.  Wittkin.  Certainly.  I  had  moved  out  to  California  about  14 
years  ago.  I  was  a  newlywed,  sort  of  on  the  yuppie  track.  I  was  a 
neadhunter,  doing  very  well. 

I  had  gone  to  my  oral  surgeon  because  I  needed  a  tooth  ex- 
tracted. The  result  was  2  months  of  misdiagnosis  and  mistreat- 
ment, the  culmination  of  which  was  a  surgical  procedure  to  extract 
two  teeth  and  remove  some  bone  around  the  teeth  to  see  whether 
or  not  I  was  having  a  recurrence  of  a  medical  condition  which  I  do 
suffer  from. 

They  were  going  to  do  the  procedure  in  the  office;  they  decided 
at  the  last  moment  to  do  it  in  the  hospital.  I  signed  my  consent 
form.  My  husband  was  there  with  me.  The  surgery  was  to  take  an 
hour.  I  was  to  miss  a  day  of  work. 

When  I  woke  up,  I  learned  that  they  had  in  essence  done  radical 
surgery  on  me.  They  had  done  something  called  a  partial 
maxillectomy.  They  had  removed  half  of  my  palate,  all  of  the  teeth 
on  that  side,  the  ridge  the  palate  sits  on,  the  sinus,  much  of  the 
cheekbone,  and  gone  all  the  way  up  to  the  orbit  of  my  eye.  They 
had  done  so  because  they  thought  they  were  looking  at  a  malig- 
nancy. And  they  had  no  way  to  close  me,  so  they  ended  up  taking 
the  inside  of  my  cheek  and  flapping  it  over  to  the  midline  of  my 
palate,  leaving  me  grossly  deformed. 

Needless  to  say,  when  the  pathology  results  came  back,  there 
was  nothing  but  inflammatory  tissue  there.  There  was  no  basis,  no 
reason  on  this  earth,  for  that  surgery  to  have  been  done  and  to 
have  certainly  been  done  without  informed  consent,  without  talking 
to  my  husband,  without  waking  me  up. 

It  is  those  kinds  of  things  that  change — excuse  me.  [Pause.]  It  is 
those  kinds  of  things  that  change  how  you  see  life.  And  when  I 
hear  Dr.  Dickey  describing  the  restrictions  placed  on  doctors  to  po- 
lice themselves,  it  is  absurd.  The  reason  we  have  such  rampant 
medical  negligence  in  this  country  is  because  doctors  do  police 
themselves.  They  run  all  the  State  medical  boards.  They  have  enor- 
mous power  in  the  Federal  peer  review  organizations.  Thev  have 
risk  management,  quality  assurance  programs.  They  literally  run 
every  physician  oversight  mechanism  we  have  in  this  country,  and 
they  do  a  miserable  job  at  it. 

Doctors  absolutely  will  not  police  themselves.  We  are  not  talking 
about  a  doctor  who  makes  a  mistake.  Everybody  makes  a  mistake. 
I  use  doctors.  I  have  a  continuing  medical  problem.  I  use  doctors 
all  the  time,  and  I  use  doctors  who  have  been  sued  in  malpractice 
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cases,  because  I  understand  that  people  are  fallible  and  do  make 
mistakes. 

But  what  we  are  really  talking  about  here  is  those  doctors  who 
time  and  time  again  have  committed  egregious  medical  negligence. 
We  have  doctors  with  dozens  of  suits  in  Massachusetts  who  have 
been  kicked  out  of  hospitals,  who  have  moved  around  from  State 
to  State,  with  hundreds  of  suits;  in  New  York,  who  have  been 
kicked  out  of  New  York,  moved  to  Massachusetts,  moved  to  New 
Hampshire,  moved  to  California — unstoppable. 

And  on  the  other  side  of  the  equation,  we  have  a  medical  indus- 
try preventing  the  public  from  gaining  access  to  information  that 
would  at  least  allow  us  to  make  better  informed  decisions  about 
our  lives.  If  the  medical  profession  refuses  to  police  itself,  then  it 
should  open  up  the  National  Practitioner  Data  Bank,  it  should  re- 
veal every  action  taken  against  a  doctor  by  a  hospital,  it  should 
begin  to  release  mortality  and  morbidity  data  so  that  we  know  how 
often  a  doctor  does  a  procedure  and  how  well  that  doctor  does  the 
procedure — and  the  same  thing  for  a  hospital. 

But  the  profession  has  been  immune  from  any  kind  of  oversight, 
and  that  is  why  you  have  a  malpractice  epidemic.  You  do  not  have 
it  because  there  are  people  like  me  who  feel  like  suing.  Believe  me, 
if  I  could  change  what  happened  to  me,  I  would.  I  cannot.  I  think 
it  is  really  important,  though,  to  try  to  prevent  it. 

Senator  Kennedy.  Thank  you  very  much. 

The  Chairman.  Thank  you. 

Ms.  Wittkin,  that  was  a  very  moving  account,  and  it  certainly 
does  help  to  personalize  the  problem.  You  know,  our  bill  does  re- 
quire that  information  be  public,  available,  on  all  the  disciplinary 
actions  that  have  been  taken.  I  think,  actually.  Dr.  Dickey,  you  per- 
haps raised  the  point  that  you  felt  that  was  not  important,  but  I 
would  guess  even  the  AMA  would  welcome  that,  because  I  think 
we  do  need  that  availability  of  information. 

Ms.  Wittkin.  Senator,  tne  one  problem,  though,  is  that  over  85 
percent  of  the  information  stored  by  the  National  Practitioner  Data 
Bank  is  medical  malpractice  payout  information.  Since  State  medi- 
cal boards  virtually  never  discipline  doctors,  particularly  for  medi- 
cal malpractice — I  think  fewer  than  300  are  disciplined  each  year, 
and  most  of  them  are  still  practicing,  so  you  are  talking  about 
nothing.  Even  though  we  have  6,000  hospitals  across  this  country 
and  600,000  doctors,  fewer  than  I  think  700  or  750  doctors  are  dis- 
ciplined by  hospitals  each  year;  only  a  fraction  of  those  have  to  do 
with  medical  malpractice  issues. 

So  there  is  very  little  data  in  the  National  Practitioner  Data 
Bank  that  is  of  use  to  consumers  without  the  medical  malpractice 
payout  information. 

What  we  are  talking  about  is  creating  a  profile.  We  are  not  talk- 
ing about  just  looking  at  malpractice  and  making  a  decision  about 
that,  or  just  looking  at  whether  a  doctor  has  been  disciplined  or 
not.  You  are  giving  people  a  false  sense  of  security.  If  they  look  into 
the  data  bank,  and  they  do  not  fmd  that  the  doctor  has  been  dis- 
ciplined by  a  State  medical  board  or  disciplined  by  a  hospital,  they 
will  think  the  doctor  is  great — and  yet  that  doctor  may  have  50,  60, 
70  suits  against  him,  or  5  or  10,  whatever  it  is.  But  what  we  are 
talking  about  is  getting  the  information  out  there,  making  certain 
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that  people  get  as  full  a  picture,  as  many  pieces  of  the  puzzle  as 
we  possibly  can. 

You  can  find  out  about  your  cereal,  you  can  find  out  about  your 
car,  you  can  check  about  your  VCR — but  we  cannot  find  out  about 
our  doctors  and  hospitals.  That  has  to  change. 

Mr.  Scully.  Can  I  respond  very  briefly.  Senator? 

The  Chairman.  Mr.  Scully. 

Mr.  Scully.  I  obviously  do  not  disagree  with  an  obviously  ter- 
rible situation.  But  I  think  the  reality  is  that  hospitals,  for  in- 
stance, get  much,  much  larger  awards  generally  than  physicians  do 
because  they  are  depersonalized,  large  institutions,  they  are  easier 
to  sue,  and  they  are  easy  to  get  big  awards  from. 

I  do  not  think  anybody — we  have  lots  of  malpractice  that  is  le- 
gitimate, and  there  is  no  question  that  you  need  to  compensate 
those  patients.  The  issue  here  is  how  is  it  treated  in  different 
States.  I  do  not  think  the  example  here  in  California  would  be 
treated  any  differently  in  any  of  these  States  if  you  went  through 
the  caps  that  we  advocate  or  the  provisions  in  your  bill. 

Nobody  is  questioning  that  victims  of  malpractice  need  to  be 
compensated  adequately;  they  absolutely,  positively  do.  The  ques- 
tion is  how  do  you  do  it  under  reasonable  guidelines,  and  the  issue 
is  who  is  paying  for  it.  We  are  all  paying  for  it  sooner  or  later,  and 
it  is  completely  out  of  control.  And  I  think  if  you  look  at  the  States 
that  have  caps  like  this  now,  the  problems  which  you  argue  about 
physician  policing  are  no  different.  There  is  absolutely  no  evidence 
of  any  difference  in  levels  of  malpractice  in  the  States  that  have 
these  provisions  versus  the  ones  that  do  not. 

The  Chairman.  Thank  you. 

Senator  DeWine. 

Senator  DeWeste.  Dr.  Dickey,  could  you  briefly  respond  to  Ms. 
Wittkin's  comments  at  the  end  of  her  testimony  in  regard  to  her 
suggestions?  Do  you  have  any  problem  with  those  suggestions  as 
far  as  

Dr.  Dickey.  I  am  sorry.  We  have  talked  about  a  number  of 
things. 

Senator  DeWine.  Basically,  the  thrust  of  the  latter  part  of  her 
testimony  was,  if  I  understood  it  correctly,  information,  more  infor- 
mation being  available,  and  as  she  points  out,  going  beyond  just 
malpractice  decisions  that  have  been  made,  or  judgments,  or  actual 
discipline  that  has  been  taken,  but  trying  to  get  some  statistics. 

Dr.  Dickey.  Senator,  it  is  my  understanding  that  information 
such  as  having  been  disciplined  or  sent  off  of  a  hospital  staff  or  los- 
ing your  license  is  in  the  public  domain. 

The  American  Medical  Association  is  thus  far  opposed  to  opening 
the  National  Practitioner  Data  Bank  because  so  much  of  the  data 
there  is,  number  one,  not  verified  data,  and  number  two,  can  in  it- 
self be  misleading.  Because  this  is  an  issue  I  have  talked  about  a 
number  of  times  on  behalf  of  physicians,  I  went  to  the  trouble  of 
trying  to  write  and  find  out  what  was  in  the  data  bank  on  me,  and 
when  I  finally  got  my  answer  from  them,  what  I  got  was  a  sheaf 
of  papers,  a  good  3  or  4  hours'  worth  of  paperwork  to  fill  out  just 
to  find  out  what  was  in  the  data  bank  on  me.  Henceforth,  I  have 
not  done  it,  and  I  cannot  even  tell  you  whether  there  is  anything 
or  whether  it  is  correct  and  verifiable. 
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If  that  information  is  not  verifiable  data  and  is  yet  handed  out 
willv-nilly,  we  may  do  as  much  damage  as  we  do  good. 

Trie  AMA,  though,  is  in  favor  of  patients  having  information.  We 
are  involved  in  a  number  of  things  to  try  to  make  sure  patients  can 
get  information  about  success  rates,  number  of  procedures  done — 
we  call  them  now  "report  cards"  in  some  of  the  managed  care  enti- 
ties— and  we  believe  that  that  kind  of  information  will  help  pa- 
tients be  able  to  make  good  decisions  about  which  physicians  and 
which  facilities  to  use. 

We  are  pleased  to  see  that  we  are  just  beginning  to  have,  unfor- 
tunately, the  technology  that  allows  us  to  accumulate  that  informa- 
tion, but  in  the  next  few  years,  it  will  become  ever  increasingly 
available  and,  more  importantly,  it  will  be  valid  and  useful  infor- 
mation. 

Senator  DeWine.  Doctor,  just  as  an  example,  how  do  I  know  if 
I  go  to  a  doctor  whether  that  doctor  was  denied  privileges  at  a  hos- 
pital 3  years  ago?  How  do  I  know  that,  unless  I  live  in  a  small  com- 
munity where  everybody  knows  everything?  How  do  I  know  that? 

Dr.  Dickey.  Well,  my  suggestion  would  be  that  you  ask. 

Senator  DeWine.  So  that  every  time  I  go  see  a  doctor,  I  should 
ask  him  or  her  that  question? 

Dr.  Dickey.  You  certainly  could.  I  have  had  patients  ask  me, 
"Have  you  ever  done  this  before  and  how  many  times.  Doctor?"  And 
I  answer  them.  But  the  other  thing  you  could  do  is  if  you  say,  "Gee, 
I  would  rather  go  to  Saint  Thomas  to  have  this  done,"  and  the  doc- 
tor says,  "I  do  not  practice  at  Saint  Thomas.  Let's  go  to  Saint 
Mary's."  You  might  want  to  ask  why,  or  "Did  you  ever  practice  at 
Saint  Thomas?" 

The  other  thing  you  can  do  is  call  the  hospital  in  question  and 
ask  if  the  physician  has  ever  been  on  that  staff  and  how  and  why 
he  or  she  lost  privileges. 

Mr.  Scully.  Senator,  may  I? 

Ms.  WiTTKiN.  Senator  

Senator  DeWine.  Five  minutes  goes  very  quickly,  Mr.  Scully,  but 
go  ahead. 

Mr.  Scully.  I  would  just  express  the  frustration  that  for  the  last 
15  years  that  I  have  been  watching  hearings  on  malpractice  re- 
form, they  always  turn  into  a  debate  over  the  quality  of  physicians 
and  hospitals.  I  think  that  in  any  community  in  the  country,  physi- 
cians and  hospitals  are  generally  pretty  highly  regarded.  There  are 
bad  hospitals,  and  there  are  bad  physicians. 

Senator  DeWine.  Mr.  Scully,  excuse  me.  I  do  not  think  I  was  in- 
ferring anything.  I  was  just  asking  a  question. 

Mr.  Scully.  I  know;  I  was  not  saying  that.  Senator.  I  am  sorry. 

Senator  DeWine.  I  was  asking  a  question.  We  are  not  debating 
that  today,  I  do  not  think.  I  just  want  an  answer  to  my  question, 
if  I  could. 

Mr.  Scully.  Well,  I  am  saying  that  there  is  lots  of  outcomes  data 
available  on  hospitals — I  am  not  as  familiar  with  the  doctors,  but 
there  is  quite  a  bit  available  on  hospitals.  There  are  definitely  bad 
j,  hospitals  and  bad  doctors.  But  I  think  in  most  communities  if  you 
j  picked  out  what  I  see  as  the  issue,  and  if  you  took  the  managing 
partners  at  Saiontz  and  Kirk,  who  advertise  on  the  basketball 
games  for  malpractice,  "If  you  have  a  phone,  you  have  a  lawyer," 
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versus  the  head  of  any  hospital  or  physician  in  the  country,  and 
put  them  at  a  table  in  front  of  your  constituents,  it  would  be  a 
pretty  clear  choice,  and  that  is  what  people  are  irritated  about. 
They  think  the  trial  lawyers  are  out  of  control. 

Senator  DeWine.  Let  me  ask  a  general  question  if  I  could  to  all 
three  of  the  witnesses.  One  of  the  arguments  for  retaining  the  cur- 
rent State  system,  which  is  basically  a  50-State  system,  is  that  the 
current  system  serves  as  some  form  of  a  deterrent,  that  it  does  in 
fact  alter  behavior  or  alter  results.  I  wonder  if,  very  briefly,  each 
one  of  you  could  address  that  argument.  Is  that  a  valid  argument 
or  not? 

Ms.  Wittkin,  you  were  trying  to  say  something  a  moment  ago, 
and  I  did  not  mean  to  cut  you  off. 

Ms.  Wittkin.  I  just  wanted  to  respond  to  what  Dr.  Dickey  said 
about  disciplinary  actions  taken  against  doctors  by  hospitals  being 
in  the  public  domain,  or  denial  of  privileges.  None  of  that  is  in  the 
public  domain.  There  is  absolutely  no  way  in  the  world  that  you 
will  find  out.  You  can  call  any  hospital  you  wish,  and  there  is  no 
hospital  that  will  ever  tell  you  about  if  a  doctor  was  denied  privi- 
leges, why  a  doctor  was  denied  privileges,  or  whether  or  not  that 
doctor  has  been  disciplined  by  the  facility. 

The  State  of  Massachusetts  is  the  only  State  right  now  that  we 
know  of  that  is  even  attempting  to  open  up,  through  the  board  of 
registration  and  medicine,  some  of  that  information  to  the  public. 

But  recently,  there  has  actually  been  a  study  done  that  looks  at 
the  deterrent  effect  of  medical  malpractice  cases,  and  if  I  may,  Dr. 
Troy  Brennan,  who  is  one  of  the  authors  of  the  Harvard  medical 
practice  study,  talked  recently  about  an  empirical  analysis  that 
was  done  on  a  hospital  level  which  found  that  as  liability  claims 
increased  per  1,000  discharges,  the  risk  of  negligent  injury  to  pa- 
tients in  those  facilities  decreased.  To  quote  Dr.  Brennan,  he  said 
that  "this  is  the  first  statistically  significant  evidence  that  there  is 
a  deterrent  effect  associated  with  malpractice  litigation.  It  suggests 
that  tort  litigation,  with  all  of  its  warts,  nonetheless  accomplishes 
the  task  for  which  it  was  primarily  intended,  that  is,  the  preven- 
tion of  medical  injury." 

Senator  DeWine.  Mr.  Scully. 

Mr.  Scully.  Well,  Senator,  I  would  argue  that  essentially,  for  all 
intents  and  purposes,  our  hospitals  are  obviously  insured,  so  that 
in  an  individual  case,  generally  will  pay  for  my  insurance.  If  it  is 
a  third  party  issue,  the  costs  get  passed  along  to  the  insurer,  and 
they  get  passed  along  to  the  consumer.  I  think  that  when  you  real- 
ly look  at  an  individual  deterrent  case  on  hospitals,  is  there  a  de- 
terrent— absolutely.  It  is  embarrassing  to  have  a  situation  like  the 
Tampa  case.  It  is  terrible  for  the  community,  it  is  terrible  for  the 
hospital  and  for  the  doctor. 

As  far  as  the  level  of  the  award,  generally,  that  is  put  back  in 
the  malpractice  insurance,  and  that  is  passed  along  as  a  cost  to  the 
system.  So  that  on  an  individual  case  award,  I  would  guess  that 
if  you  went  out  and  asked  someone  who  ran  100  hospitals  in  our 
chain,  or  even  one  hospital  administrator,  are  they  really  aware  of 
what  the  final  award  is  2  or  3  years  later,  generally,  they  are  not. 
They  are  very,  very  conscious  of  malpractice,  and  they  are  very 
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concerned  about  it,  but  it  is  a  socialized  cost  that  all  of  us  are  pay- 
ing. 

Senator  DeWeste.  So  your  answer  is  no,  then. 
Mr.  Scully.  I  think  we  are  highly  sensitive. 

Senator  DeWine.  The  question  is  whether  the  current  law  as  it 
exists  is  a  deterrent  as  opposed  to  if  you  impose  caps — because  that 
is  really  one  of  the  main  questions,  I  think,  that  the  committee  has 
to  look  at. 

Mr.  Scully.  I  would  say  that  in  the  studies  that  I  have  looked 
at — and  they  are  not  very  comprehensive — that  in  the  22  States 
that  have  significant  caps,  I  think  there  is  no  evidence  that  there 
is  any  difference  in  the  behavior  in  malpractice. 

Senator  DeWine.  Dr.  Dickey. 

Dr.  Dickey.  I  think  I  agree  with  Mr.  Scully.  I  do  not  believe  that 
the  States  with  caps  versus  the  States  without  show  any  difference. 
Certainly,  I  think  the  threat  of  a  liability  suit  acts  as  somewhat  of 
a  deterrent  to  anybody  acting  casually  or  negligently.  That  works 
both  ways.  Certainly,  it  acts  as  a  deterrent;  on  the  other  hand,  it 
does  not  guarantee  perfection.  We  have  States  both  with  and  with- 
out caps,  and  errors  still  occur.  So  I  think  the  real  question  is  how 
do  we  make  this  system  work  best  for  those  it  was  intended  to 
make  whole,  and  that  is  the  injured  patients.  Evidence  in  the 
States  that  have  caps  suggests  that  in  terms  of  that  part  of  liabil- 
ity, the  States  with  caps  perhaps  work  better. 

Senator  DeWine.  Thank  you.  My  time  is  up. 

Thank  you,  Madam  Chairman. 

The  Chairman.  Senator  Simon. 

Senator  Simon.  Thank  you  very  much. 

Ms.  Wittkin,  what  happened  to  the  physician  who  abused  you? 
Was  he  or  she  disciplined? 

Ms.  Wittkin.  Thank  you  for  asking  that  question.  Actually,  no, 
neither  of  the  doctors  was  disciplined.  I  reported  the  doctors  to  the 
appropriate  State  medical  boards,  to  the  department  of  health  in 
the  State  of  California.  I  also — because  in  California,  you  can- 
went  down  to  the  courthouse  and  looked  up  the  malpractice  cases 
against  each  of  the  doctors,  and  they  were  numerous,  and  one  in- 
volved a  patient  death,  both  before  my  malpractice  and  after  my 
malpractice. 

I  got  back  a  letter  saying  that  there  was  not  enough  evidence  to 
proceed  in  the  case,  and  the  doctors  continued  practicing. 

Medical  malpractice  cases  do  not  result  in  loss  of  license;  they 
never  do.  It  really  has  to  do  more  with  how  doctors  feel  they  are 
seen,  or  just  the  anxiety  attached  to  being  sued.  It  has  no  reflection 
on  their  ability  to  earn  income,  their  ability  to  continue  working, 
their  ability  to  be  licensed,  their  ability  to  have  hospital  privileges, 
because  some  of  the  higher  malpracticing  doctors  in  the  country  ac- 
tually bring  in  extraordinary  business  to  hospitals,  so  there  is  a 
disincentive  to  discipline  those  physicians. 

Senator  Simon.  Did  you  have  a  feeling  that  the  disciplinary 
boards  looked  into  this  carefully? 

Ms.  Wittkin.  Oh,  not  at  all.  The  way  the  physician  discipline 
boards  in  this  country  are  set  up,  they  are  underfunded,  they  are 
understaffed,  and  they  are  controlled  by  those  who  are  being 
policed;  in  essence,  it  is  the  fox  guarding  the  chicken  coop.  As  a  re- 
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suit,  most  malpractice  cases  are  extraordinarily  difficult  and  time- 
consuming  to  investigate.  The  States,  for  political  reasons  and  oth- 
erwise, do  not  spend  the  time  that  they  need  to  investigate  these 
cases  and  to  talk  to  the  victims  and  to  go  ahead  and  bring  some 
sort  of  disciplinary  action  against  the  doctors.  And  each  State  is 
different,  so  that  what  may  oe  considered  dangerous  in  one  State 
is  not  considered  dangerous  in  another  State. 
Senator  Simon.  Thank  you. 

Dr.  Dickey,  you  made  a  very  interesting  statement  that  in  Cali- 
fornia, after  the  cap  was  applied,  the  number  of  suits  increased. 
Why  do  you  think  the  number  of  suits  increased? 

Dr.  Dickey.  I  think  the  number  of  suits  actually  has  increased 
across  the  country.  I  think  the  indication  is  not  that  California  is 
different  than  the  others,  but  rather  that  having  a  case  does  not 
limit  access  of  an  individual  who  has  been  harmed  from  seeking  re- 
dress in  the  courts.  And  the  second  part  of  that  is  that  in  the  cases 
of  severe  injury,  there  are  still  multimillion-dollar  awards  in  Cali- 
fornia. 

Senator  Simon.  You  mentioned  in  your  testimony  that  defensive 
medicine  has  decreased  30  percent  in  California.  Defensive  medi- 
cine sounds  like  a  terrible  thing,  except  that  if  I  am  the  patient, 
I  want  defensive  medicine.  If  the  doctor  believes  there  is  one 
chance  out  of  ten  that  the  reason  for  mv  being  in  there  is  that  I 
might  have  Lyme  Disease,  I  want  that  physician  to  practice  defen- 
sive medicine. 

If  you  are  a  patient — and  this  is  unfair  because  of  your  knowl- 
edge of  the  field  of  medicine — ^but  don't  you  think  you  want  a  physi- 
cian who  is  going  to  check  out  every  reasonable  kind  of  thing  that 
could  be  going  wrong? 

Dr.  Dickey.  I  want  my  doctor  to  do  reasonable  kinds  of  things, 
but  let  me  tell  you  about  an  example  of  defensive  medicine  in  my 
practice  in  the  last  month. 

I  am  a  family  physician  who  does  obstetrics.  In  my  hospital,  the 
standard  of  care  is  we  do  not  deliver  breaches  vaginally  because  of 
the  potential  for  increased  damage  to  the  infant.  One  day  while  I 
was  on  call,  and  I  and  several  others  happened  to  be  in  the  hos- 
pital for  another  meeting,  a  patient  came  through  the  emergency 
room.  She  had  gotten  all  of  her  care  from  a  lay  midwife  who  had 
been  laboring  her  that  morning  at  home.  It  turned  out  she  had  a 
breach  baby,  and  by  the  time  the  ambulance  brought  her — by  the 
way,  without  the  midwife — to  the  hospital,  the  breach,  the  baby's 
bottom,  was  visible  and  in  fact  protruding  slightly  from  the  vagina. 

One  of  my  obstetrical  colleagues  was  there,  and  because  they  set 
the  standard  of  care  for  we  family  physicians  who  do  obstetrics,  I 
thought  perhaps  he  would  try  a  vaginal  delivery;  this  was  really 
far-advanced.  And  instead,  we  proceeded  immediately,  urgently,  to 
a  Caesarean  section  on  the  patient.  And  the  discussion  with  this 
doctor  was  absolutely,  100  percent  defensive  medicine.  We  did  not 
know  the  patient,  and  we  did  not  know  her  history.  And  because 
there  is  a  slightly  increased  risk  to  the  baby  of  a  breach  delivery, 
in  spite  of  the  imminent  delivery,  we  did  a  Caesarean  delivery.  We 
did  it  because  the  potential  cost  of  a  lawsuit  to  that  doctor,  myself, 
and  the  hospital  simply  did  not  make  it  reasonable  in  his  mind  to 
do  a  vaginal  delivery. 
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Now,  that  is  not  a  blood  test,  and  that  is  not  a  chest  x-ray.  That 
is  a  major  operation  with  the  risk  of  anesthesia,  the  risk  of  infec- 
tion after  surgery,  and  a  scarred  uterus  that  may  impact  her  future 
dehveries.  That  is  serious  defensive  medicine.  It  cost  more,  it  hurt 
more,  and  it  was  not  necessarily  the  best  thing  to  do  except  that 
it  protected  us  from  the  possibility  of  a  lawsuit. 

Senator  Simon.  But  in  general,  if  you  go  into — that  is  an  imusual 
situation,  and  I  realize  we  are  all  

Dr.  Dickey.  I  do  not  think  so,  Senator.  We  do  lots  of  excess 
things.  The  worst  cost  is  the  cost  of  it  in  terms  of  just  the  tests  and 
what  it  does  to  the  cost  of  this  terribly  expensive  health  care  sys- 
tem we  have.  The  other  costs  can  be  pain  and  suffering,  but  the 
unmeasurable  cost  is  also  what  it  does  to  the  doctor  and  patient. 

I  have  been  practicing  for  15  years,  and  I  have  seen  the  relation- 
ship between  the  patient  and  myself  in  that  exam  room  change  as 
the  threat  of  each  person  coming  in,  subjecting  me  to  a  lawsuit — 
about  which  there  may  not  be  any  cause  at  all,  or  at  least  any 
basis  when  we  get  to  court — changes  how  I  interact  with  patients, 
and  I  think  the  patients  are  the  losers. 

Senator  Simon.  I  thank  all  three  of  you. 

Thank  you.  Madam  Chairman. 

The  Chairman.  Senator  Abraham. 

Senator  Abraham.  Thank  you. 

Ms.  Wittkin,  I  was  listening  to  your  testimony  about  the  fail- 
ure— as  you  perceive  it — or  inability  to  find  out  information  about 
the  physicians  who  were  involved  in  your  case  as  well  as  the  extent 
to  which  they  had  been  subject  to  previous  malpractice.  Were  there 
a  number  of  previous  malpractice  claims  brought  against  them? 

Ms.  Wittkin.  Yes,  there  were. 

Senator  Abraham.  What  ran  through  my  mind  was  that  it  would 
seem  the  current  tort  system  for  malpractice  was  not  very  effective 
in  deterring  these  physicians.  From  what  I  gathered  in  the  other 
parts  of  your  testimony,  that  seems  to  be  the  case.  You  referred  to 
the  fact  that  the  problem  primarily  is  that  of  people  who  are  re- 
peatedly committing  egregious — I  think  was  the  word  you  used — 
malpractice. 

Is  that,  in  your  judgment  and  based  on  your  analysis,  the  prin- 
cipal problem,  that  there  is  no  policing? 

Ms.  Wittkin.  You  are  dealing  with  an  isolated  incident.  The  doc- 
tors that  I  am  referring  to  are  not  necessarily  the  rule.  They  may 
be  more  the  exception.  But  you  are  going  to  have,  like  in  any  pro- 
fession, those  doctors  who  continually  malpractice  who  are  not  as 
good  as  other  professionals  are,  just  as  you  would  have  in  law  or 
in  anything  else.  And  whether  or  not  it  is  a  deterrent  on  a  case- 
by-case,  individual,  doctor-by-doctor  basis  is  something  that  I  can- 
not assess  based  on  looking  at  those  two  particular  doctors. 

Senator  Abraham.  In  your  testimony,  though,  as  you  were  de- 
scribing your  own  situation,  you  then  more  generally  said  that  the 
problem  is  focused  on  a  group  of  physicians  who  repeatedly  commit 
egregious  malpractice.  And  I  am  trying  to  strike  the  right  balance. 
Obviously,  we  are  not  going  to  totally  do  away  with  the  civil  justice 
system.  What  we  are  talking  about  in  the  legislation  are  some  re- 
forms that  would — well,  you  know  the  legislation. 
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Ms.  WiTTKiN.  Right,  but  I  think  that  it  extends  beyond  just  look- 
ing at  malpractice  as  an  entity  unto  itself.  You  get  the  information 
from  a  malpractice  suit,  and  all  of  that  information  under  the  law 
now  goes  to  every  State  medical  board,  and  every  State  medical 
board  is  supposed  to  investigate  each  of  those  malpractice  case  pay- 
outs and  all  the  claims  that  come  through.  But  do  they?  No.  Do 
they  act  on  them?  No. 

Senator  Abraham.  I  appreciate  the  point  

Ms.  WiTTKiN.  So  it  does  not  work  as  well  as  a  deterrent  as  it 
could  possibly;  however,  it  certainly  does  have  a  deterrent  effect. 

Senator  Abraham.  I  guess  I  am  just  trying  to  weigh  in  my  mind, 
based  on  your  testimony  and  your  expertise  with  patients'  rights, 
the  extent  to  which  the  problem  that  we  confront  and  are  trying 
to  address  is  going  to  be  more  effectively  addressed  by  increased 
policing  and  licensing  provisions  versus  maintaining  what  seems  to 
me  to  be  a  tort  system  that  is  not  doing  the  job  every  effectively, 
if  your  testimony  is  accurate  as  to  the  nature  of  the  problem. 

Ms.  WlTTKlN.  I  am  not  suggesting  that  we  maintain  the  tort  sys- 
tem as  it  is.  As  a  matter  of  fact,  we  have  recommendations  in  our 
testimony  that  talk  about  some  of  the  things  that  we  would  like  to 
see  changed,  because  clearly  there  are  not  enough  victims  of  medi- 
cal malpractice  being  adequately  compensated.  There  is  absolutely 
no  question  about  that. 

However,  one  thing  really  has  nothing  to  do  with  the  other.  We 
are  not  talking  about  maintaining  the  system  for  the  system's  sake. 
What  we  are  talking  about  is  medical  malpractice  prevention.  Both 
have  to  be  done. 

With  every  tort  reform  that  has  happened — and  we  look  at  it 
State  by  State — there  has  always  been  a  promise  of  stronger  dis- 
cipline, more  money  for  State  medical  boards,  better  oversignt,  bet- 
ter policing.  None  of  that  ever  happens. 

So  what  we  are  saying  is  that  we  are  continually  putting  the  cart 
before  the  horse.  We  are  taking  away  victims  rights  with  the 
promise  of  putting  in  place  systems  that  will  protect  people — but 
in  fact  we  do  not  do  that. 

Senator  Abraham.  I  understand.  OK  I  am  just  trying  to  in  my 
own  mind  sort  out  what  the  proper  solutions  are,  at  least  for  that 
part.  There  are  two  reasons  to  have  a  civil  justice  system.  One  is 
deterrence,  the  other  is  to  compensate  people  who  are  injured.  And 
we  will  obviously  maintain  the  system  for  the  second  purpose. 
However,  with  respect  to  the  first  purpose,  my  understanding  of 
your  testimony  was  that  the  current  system  has  not  succeeded  be- 
cause the  problem  tends  to  be  in  the  discipline  side  rather  than  in 
the  remedy  side. 

I  want  to  ask  Dr.  Dickey  and  Mr.  Scully  to  comment — one  of  the 
issues  raised  here  was  the  notion  of  putting  caps,  not  just  on  puni- 
tive damages,  but  also  on  some  form  of  either  total  damages,  or  I 
guess  pain  and  suffering,  really,  is  the  area  that  is  not  capped 
under  the  proposal. 

I  am  not  necessarily  comfortable  with  that  as  an  across-the-board 
approach.  I  am  wondering  what  your  thought  would  be  about  link- 
ing some  form  of  cap  to  the  early  offer  provisions  of  the  legislation, 
that  is,  that  there  might  be  caps  applied  in  the  context  of  trying 
to  bring  about  some  sort  of  early  settlement  of  cases  where  the  neg- 
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ligence  is  acknowledged  and  where  we  would  presumably  both 
bring  about  early  resolution  and  at  the  same  time,  for  victims,  as 
Ms.  Wittkin  indicated,  who  should  be  able  to  receive  their  awards 
early,  they  would  get  them  under  that  kind  of  £in  approach. 

What  would  your  thoughts  be  to  applying  it  in  that  context? 

Dr.  Dickey.  Well,  Senator,  one  of  our  concerns  is  the  length  of 
time  it  takes  for  patients  who  have  been  damaged  to  get  their 
awards,  so  we  are  very  interested  in  looking  at  the  early  settlement 
clause.  Now,  whether  tying  caps  just  to  that  or  tying  a  differential 
of  caps  to  that  versus  other,  I  think  what  we  would  probably  sug- 
gest is  that  we  would  want  to  look  at  that  very  carefully  and  the 
specific  wording  or  even,  like  some  others,  see  a  State  or  two  try 
it  and  see  what  impact  it  has.  Sometimes,  we  have  solutions  that 
sound  good  on  paper,  but  when  tried  in  reality  have  unintended 
consequences. 

I  think  the  important  thing  about  the  caps  in  terms  of  non- 
economic  damages.  Senator,  is  that  we  have  had  that  experiment 
going  on  in  California  for  over  a  decade,  and  for  a  period  of  time 
in  some  other  19  States,  and  it  has  worked;  it  has  helped  to  im- 
prove the  system  so  that  it  works  better  to  compensate  those  who 
have  been  injured. 

Senator  Abraham.  Mr.  Scully. 

Mr.  Scully.  We  would  agree.  We  would  obviously  be  wiling  to — 
our  position  is  we  would  like  a  $250,000  cap,  but  we  would  obvi- 
ously be  willing  to  look  at  any  reasonable  facsimile  that  patches 
pieces  of  the  bill  together. 

It  is  not  just  California,  by  the  way.  It  is  California,  Colorado, 
Kansas  and  Utah.  All  have  $250,000  caps,  and  there  are  seven 
other  States  that  have  even  tighter  total  caps.  And  our  view  is  we 
have  not  seen  any  evidence — certainly,  no  difference  in  any  mal- 
practice outcomes — and  we  have  seen  absolutely  no  evidence,  ex- 
cept for  happier  trial  lawyers,  in  any  of  those  States  outside  of  that 
that  there  is  a  difference. 

So  that  after  20  years  of  debate,  our  view  is  that  the  burden  of 
proof  is  to  show  why  States  like  California,  Kansas,  Utah  and  Colo- 
rado do  not  have  better  economic  systems  for  all  patients,  have  just 
as  good  outcomes  with  malpractice,  and  do  not  save  the  whole  sys- 
tem an  awful  lot  of  economic  damage. 

Senator  Abraham.  Thank  you  very  much. 

The  Chairman.  Senator  Gorton. 

Senator  Gorton.  Ms.  Wittkin,  one  of  the  elements  of  the  bill  be- 
fore us  today  that  I  do  not  believe  your  written  testimony  covers 
is  the  portion  of  it  which  is  called  "Biomaterials  Access  Assurance 
Act."  The  story  that  Senator  Lieberman  told  was  that  a  manufac- 
turer with  $600,000  worth  of  sales  of  Teflon  has  had  to  spend  $8 
million  a  year  for  6  years  in  defending  medical  malpractice  cases 
for  devices  that  use  some  portion  of  that  Teflon — all  successfully — 
and  made  the  business  decision,  why  should  they  sell  Teflon  for 
this  device  any  longer. 

The  response  to  that  on  the  part  of  Senator  Lieberman  is  to  ex- 
empt the  supplier  from  liability  unless  the  materials  do  not  meet 
contractual  specifications  or  unless  the  manufacturer  is  also  the 
manufacturer  of  the  device. 
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Is  that  in  your  view  a  reasonable  response  to  this  fairly  narrow 
area?  Should  the  manufacturer  of  that  raw  material  be  subjected 
to  the  medical  malpractice  lawsuit  under  cases  like  that? 

Ms.  WiTTKiN.  Senator,  unfortunately,  that  goes  beyond  my  area 
of  expertise,  and  it  really  deals  with  the  product  liability  end  of  it, 
and  I  just  do  not  feel  comfortable  speaking  to  that. 

Senator  Gorton.  That  is  fair  enough.  A  second  question  for  you. 
I  represent  the  State  of  Washington,  which  is  one  of  five  States  in 
which  punitive  damages  are  not  available  in  civil  actions  at  all; 
caps  are  just  simply  deemed  to  be  inappropriate.  Do  you  have  any 
evidence  to  indicate  that  the  practice  of  medicine  is  lower  in  those 
five  States,  or  that  victims  of  true  malpractice  are  inadequately 
compensated  in  those  States? 

Ms.  WiTTKiN.  Can  you  explain  to  me  what  you  do  not  have  in  the 
State  of  Washington? 

Senator  Gorton.  Punitive  damages. 

Ms.  WiTTKiN.  You  do  not  have  punitive  damages. 

Senator  Gorton.  At  all. 

Ms.  Wittkin.  Punitive  damages  do  not  apply  in  medical  mal- 
practice cases,  Senator,  so  it  would  not  be  a  way  to  gauge  whether 
or  not  there  is  any  effect. 

Senator  Gorton.  So  you  do  not  object  to  a  cap  on  punitive  dam- 
ages as  a  part  of  medical  malpractice  legislation? 

Ms.  Wittkin.  The  punitive  damage  cases  that  I  know  about  are 
cases  that  involve  the  sexual  abuse  of  patients  by  physicians  for 
the  most  part,  and  I  think  certainly  in  those  cases,  yes,  we  do  want 
to  send  a  loud,  clear  message  to  those  individuals  who  are  commit- 
ting these  heinous  acts. 

Senator  Gorton.  Then,  I  return  to  my  question.  Is  there  any  in- 
dication that  there  is  more  sexual  abuse  by  physicians  of  patients 
in  the  five  States  that  do  not  have  punitive  damages? 

Ms.  Wittkin.  The  sexual  abuse  of  patients  is  really  a  criminal 
act,  and  it  goes  beyond  the  scope  of  medical  malpractice,  so  it  really 
does  not  tie  in  with — when  we  talk  about  medical  malpractice  and 
punitive  awards  in  medical  malpractice  cases,  the  sexual  abuse 
case  is  really  outside  of  that. 

Senator  Gorton.  Well,  I  guess  I  have  to  take  it  that,  at  least 
with  respect  to  punitive  damages,  a  cap  on  them  or  even  their  ex- 
istence is  not  a  central  feature  of  your  opposition  to  this  bill. 

Ms.  Wittkin.  No,  but  what  we  do  oppose  is  the  idea  that  you  are 
using  a  nonexistent  award  to  fund  a  quality  assurance  program  for 
States  that  is  now  going  to  be  federally  mandated,  which  will  do 
absolutely  nothing  because  there  will  be  no  money  to  run  the  pro- 
gram. 

Senator  Gorton.  Thank  you.  Do  not  say  "me";  that  was  not  my 
idea. 

Mr.  Scully,  on  the  other  hand,  I  think  that  Ms.  Wittkin  has  a 
valid  criticism  of  the  dispute  resolution  provisions  of  this  bill,  and 
I  wonder  if  you  consider  it  to  be  fair  that  we  both  create  a  man- 
dated dispute  resolution  procedure  in  every  State  and  then  say 
that  a  patient's  refusal  to  accept  the  results  of  that  system  creates 
a  burden  of  proof  in  court  beyond  the  reasonable  doubt,  a  criminal 
burden  of  proof,  which  seems  to  me  for  all  practical  purposes  to  say 
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that  no  one  under  any  circumstances  is  going  to  dare  bring  a  mal- 
practice case. 

Doesn't  that  go  further  than  you  advocate? 

Mr.  Scully.  Well,  I  always  try  to  agree  with  you  and  Senator 
Kassebaum;  that  is  not  possible  here,  I  guess.  Our  view,  HCLA's 
view,  is  that  we  do  not  support  mandatory  alternative  dispute  reso- 
lution, although  we  are  certainly  willing  to  see  it  in  the  bill,  and 
we  support  the  bill  as  a  whole. 

Our  view  has  been  to  leave  that  option  to  the  States.  I  believe 
that  that  was  also  the  view  of  the  Bush  plan  I  alluded  to  earlier, 
which  was  to  leave  the  option  to  the  States,  although  encourage  it 
fairly  strongly,  through  a  number  of  different  mechanisms. 

Senator  Gorton.  I  am  relieved  to  hear  that,  Mr.  Scully. 

Dr.  Dickey. 

Dr.  Dickey.  Actually,  we  too  have  some  problems  with  the  alter- 
native dispute.  In  fact,  in  places  where  ADR  has  been  used — and 
the  evidence  is  not  there;  in  medicine,  it  has  not  been  used  very 
much — that  using  it  may  actually  divert  more  cases  to  the  court- 
room rather  than  speed  the  system.  So  we  do  have  some  concerns 
with  it,  and  as  I  suggested  to  Senator  Abraham,  if  you  want  to  do 
it,  it  may  well  be  that  we  should  at  the  very  most  look  at  it  in  a 
State  or  two  and  see  if  it  has  the  impact  we  wish  rather  than  an 
unintended  consequence. 

Senator  Gorton.  Thank  you. 

Thank  you,  Madam  Chairman. 

The  Chairman.  Thank  you. 

Senator  Wellstone. 

Senator  Wellstone.  Thank  you,  Madam  Chair. 

I  apologize  to  the  panelists  because  I  have  been  in  and  out,  but 
I  sprinted  back  here  to  make  sure  I  would  at  least  have  the  chance 
to  ask  a  few  questions. 

Madam  Chair  and  distinguished  panelists,  I  am  not  a  lawyer — 
I  was  a  college  teacher — and  that  is  not,  by  the  way,  a  subtle  put- 
down  of  lawyers;  I  do  not  have  my  "I  am  not  a  lawyer"  button  on 
today,  or  anything  like  that.  It  has  to  do  with  a  whole  different  set 
of  issues  that  I  want  to  raise. 

It  seems  to  me  that  the  basic  focus  of  all  this,  or  of  any  kind  of 
reform  legislation,  would  be  to  determine  two  things.  First,  as  we 
look  at  a  Dill  that  purports  to  be  a  reform  bill,  is  it  going  to  deter 
malpractice  from  happening;  is  it  going  to  deter  what  clearly  is 
sometimes  gross  negligence;  will  it  do  that?  And  then  the  second 
criterion  is  to  make  sure  there  is  fair  compensation  for  consumers 
when  that  does  happen.  Those  are  my  criteria,  and  I  must  say  I 
do  not  think  S.  454  meets  that. 

So  if  those  are  my  criteria,  I  guess  the  first  question  I  have  for 
you  is  why  not  more  of  a  focus  on  preventing  the  malpractice  in 
the  first  place.  I  know  that  Senator  Kennedy  raised  that  question 
before,  and  I  would  say  to  you.  Dr.  Dickey,  that  last  year,  you  all 
were  strongly  supportive  of  the  Patient  Protection  Act.  This  year 
we  have  reconfigured  it  and  I  think  we  have  made  it  a  much  better 
piece  of  legislation— legislation  that  really  does  deal  with  develop- 
ing quality  standards  and  risk  management  procedures  and  prac- 
tice guidelines  for  health  plans  to  provide  some  protection  for  con- 
sumers. Why  not  more  of  a  focus  on  that? 
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Dr.  Dickey.  Senator,  if  I  may,  we  would  be  delighted  to  see  those 
kinds  of  things.  I  think  you  are  absolutely  right.  We  need  to  look 


serve  society  and  the  consumer  who  has  been  injured. 

I  think  we  have  heard  a  fair  amount  of  testimony  that  while  the 
liability  threat  probably  does  deter  some,  it  certainly  raises  the 
level  of  consciousness,  but  even  in  a  system  of  unlimited  rec- 
ompense, it  cannot  prevent  all  human  error.  I  do  not  think  the  pro- 
posed bill  either  improves  or  makes  worse  the  deterrence  mecha- 
nism. 

We  would  love  to  work  with  you  and  the  others  on  moving  for- 
ward patient  protection  things  that  would  improve  deterrence.  But 
what  we  have  before  us  is  S.  454,  and  it  does  give  us  an  oppor- 
tunity to  improve  the  second  goal,  which  is  it  is  supposed  to  both 
help  pay  that  individual,  help  make  whole  the  individual  who  has 
been  damaged,  and  it  should  serve  society  well. 

Today's  litigation  neither  effectively  deters,  nor  does  the  second 
half  S.  454  would  move  us  in  the  direction  of  making  patients 
whole.  It  would  be  quicker,  it  would  make  sure  that  more  of  the 
dollars  ^o  into  the  iniured  patient's  pocket  than  into  the  system, 
if  you  will,  and  it  would  quit  making  it  a  lottery. 

One  of  the  concerns  today  is  that  many  who  have  had  negligence 
or  bad  outcomes  do  not  get  into  the  system  because,  frankly,  the 
award  will  not  be  big  enough  to  attract  a  contingent  fee,  so  they 
are  not  helped.  Many  who  get  into  the  system  lose  most  of  the  pay- 
ment into  the  system  rather  than  into  their  pockets,  and  it  is  a  ter- 
ribly drawn  out  and  difficult  system  to  navigate. 

So  we  think  S.  454  is  a  step  forward  on  the  second  half  of  what 
you  want  a  liability  bill  to  do. 

Senator  Wellstone.  I  am  just  going  to  rephrase  my  question 
and  then  let  each  of  you  respond,  and  then  I  will  conclude,  because 
I  know  we  are  running  out  of  time. 

Again,  I  would  say  to  you.  Dr.  Dickey,  the  AMA  has  been  sup- 
portive, and  now  we  are  really  focusing  on  the  Health  Care  Quality 
and  Fairness  Act — that  is  what  we  are  calling  it — and  I  appreciate 
that.  I  think  there  has  to  be  some  basic  due  process,  some  basic 
protections  and  basic  access  to  information,  and  a  real  focus  on  the 
quality  of  these  plans  to  deter  malpractice  in  the  first  place. 

But  my  concern  is  that  I  see  the  wrong  incentives  in  the  ap- 
proach that  S.  454  takes.  That  is  to  say,  this  one-way  preemption 
of  States  when  States  want  to  have  fairly  rigorous  consumer  pro- 
tection standards  in  terms  of  the  compensation  caps  they  have,  but 
then  no  basic  standards  set  if  States  do  not  want  to  have  any  kind 
of  strong  consumer  protection.  This  seems  to  me  to  be  inconsistent, 
and  I  do  not  see  how  these  compensation  caps  act  as  a  deterrent. 
I  also  want  to  go  back  to  the  second  point — it  seems  to  me  that  S. 
454  works  against  the  other,  what  I  think  should  be  the  basic  goal 
of  any  reform  legislation,  which  is  to  make  sure  consumers  get  fair 
compensation.  That  is  my  concern.  So  that  on  both  counts,  I  do  not 
see  that  S.  454  meets  the  goals  of  reform,  and  that  is  what  I  would 
like  the  other  two  to  respond  to.  That  is  my  criterion,  and  I  do  not 
think  this  legislation  meets  it  at  all.  Tell  me  why  I  am  wrong  about 
that,  or  if  you  think  I  am  right,  that  would  be  appreciated — tell  me 
why  I  am  right. 
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Mr.  Scully.  Just  briefly,  I  do  not  think  that  we  believe  anybody 
wants  to  limit  reasonable  compensation  to  patients.  What  we  be- 
lieve is  that  the  litigation  system  is  out  of  control.  It  is  structurally 
out  of  control.  A  hospital  or  a  rural  health  clinic  that  has  marginal 
involvement  in  a  malpractice  suit,  if  the  physician  dies  or  becomes 
bankrupt  or  something,  joint  and  several  liability,  for  instance,  and 
no  caps,  you  can  go  after  that  clinic,  and  if  it  has  one  percent  liabil- 
ity, get  an  enormous  award  from  it. 

Senator  Wellstone.  If  I  could  interrupt  you,  I  understand  that 
problem,  but  then  the  question  becomes  who  should  make  up  the 
compensation  to  ensure  that  the  consumer  is  protected. 

Mr.  Scully.  Well,  I  guess  our  view  is,  if  you  look  at  the  evidence 
State  by  State,  even  those  States  that  have  really  tough  caps — and 
the  toughest  two  in  the  country  are  Louisiana  and  New  Mexico; 
and  I  would  bet  if  you  asked  Senator  Bingaman  and  Senator 
Breaux,  and  I  deal  with  both  of  them  a  fair  amount,  I  have  never 
heard  either  of  them  say  that  there  is  a  rash  of  consumer  com- 
plaints— and  those  are  the  two  toughest  States  in  the  country — and 
outrageous  complaints  of  consumer  abuses  in  those  States  by  hos- 
pitals or  doctors.  So  I  guess  our  view  is  that  we  definitely  want  to 
get  down  to  defending  consumers;  we  definitely  want  to  make  sure 
that  consumers  who  have  had  outrageous  malpractice  problems  are 
compensated  fairly. 

The  question  is  where  do  you  find  the  fair  balance  between  ra- 
tional compensation  of  patients  and  rationally  running  a  com- 
pletely screwed  up  litigation  system. 

Senator  Wellstone.  I  understand  that  point,  and  it  is  well-said. 

Ms.  Wittkin. 

Ms.  Wittkin.  Senator,  the  concern  that  I  have  about  the  com- 
pensation aspect  of  this  legislation  is  that  with  the  alternative  dis- 
pute resolution  mechanism,  you  are  guaranteeing  and  assuring 
that  there  will  not  be  cases  brought  to  court. 

Senator  Wellstone.  Because  of  the  standard? 

Ms.  Wittkin.  Because  of  the  standard  of  proof,  coupled  with  the 
fact  that  you  have  to  prove  gross  negligence  or  intentional  cause 
for  harm.  So  you  are  meeting  a  standard  that  there  is  not  a  lawyer 
I  know  who  would  walk  into  court  and  try  to  meet  in  a  malpractice 
case,  particularly  when  you  talk  about  malpractice,  you  are  very 
often  talking  about  fraud,  coverup,  destruction  of  evidence.  Those 
are  the  kinds  of  things  that  go  hand-in-hand  with  medical  mal- 
practice cases,  so  they  are  difficult  enough  to  prove  as  it  is.  Putting 
that  burden  of  proof  on  top  of  it  is  going  to  make  it  possible. 

So  that  what  will  happen  is  that  everybody  is  going  to  be  rail- 
roaded into  ADR,  and  what  they  are  doing  in  essence  is — who  is 
paying  the  lawyer  fee?  How  much  is  a  lawyer  going  to  be  com- 
pensated to  deal  with  that  victim?  Who  is  doing  discovery  to  find 
out  what  the  true  extent  of  that  person's  damages  will  be?  And 
they  are  making  you  an  offer  you  cannot  refuse,  because  if  you  do 
not  accept  the  offer  of  ADR— and  let  us  say  you  are  not  someone 
who  is  very  sophisticated  and  able  to  deal  with  all  of  the  medical 
issues  and  economic  loss  issues — what  lawyer  is  not  going  to  accept 
something  in  that  system,  rather  than  try  to  bring  that  case  into 
the  court  system?  So  I  think  you  are  going  to  end  up  with  system- 
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atic  undercompensation  of  victims  by  literally  pushing  them 
against  the  wall  and  giving  them  absolutely  no  alternative. 

Senator  Wellstone.  Thank  you,  and  I  would  like  to  thank  each 
of  you  for  your  thoughtful  responses.  Again,  we  are  constrained  by 
the  time  limit,  and  I  am  sure  it  is  frustrating  to  you,  and  it  is  frus- 
trating to  all  of  us  in  terms  of  follow-up.  But  I  very  much  appre- 
ciate your  responses.  I  am  looking  for  the  balance,  and  I  am  just 
trying  to  figure  out  how  you  prevent  malpractice  from  happening 
in  the  first  place  and  how  you  then  make  sure  there  is  fair  com- 
pensation. That  is  where  I  want  us  to  get  to,  and  I  do  not  think 
we  are  there. 

Dr.  Dickey.  If  I  could,  Madam  Chairman. 

The  Chairman.  Dr.  Dickey. 

Dr.  Dickey.  For  just  a  second,  Senator  Wellstone,  it  is  very  im- 
portant that  we  not  confuse  fair,  adequate  compensation  for  paying 
the  health  care  costs,  replacing  the  economic  losses  that  a  patient 
has,  for  making  whole  economically  the  economic  impact  of  the  in- 
jury. We  are  talking  only  about  the  need  for  a  cap  on  the  non- 
economic  damages  

Senator  Wellstone.  I  understand. 

Dr.  Dickey  [continuing].  The  pain  and  suffering,  those  things 
that  are  somewhat  more  intangible  and  difficult  to  put  a  price  tag 
on.  But  there  is  no  limit  on  the  ability  to  recompense  a  patient  for 
demonstrable  losses. 

Senator  Wellstone.  I  understand,  and  we  could  have  quite  a 
discussion  on  that  point,  and  I  understand  what  you  are  saying. 

Mr.  Scully.  I  would  just  like  to  thank  the  committee.  Senator, 
for  taking  the  time  to  do  this  this  morning. 

Senator  Wellstone.  Madam  Chair,  I  am  not  talking;  I  want  you 
to  know  that  now.  I  am  not  going  over  my  limit. 

The  Chairman.  I  know. 

Mr.  Scully.  We  appreciate  very  much  your  having  this  hearing 
this  morning,  and  we  hope  the  Senate  has  this  level  of  detailed  de- 
bate. We  believe  that  if  all  the  issues  are  debated  in  detail,  it  will 
come  up  with  a  much  more  sane,  rational  system  than  we  have 
now.  So  thank  you  very  much. 

The  Chairman.  Senator  DeWine,  do  you  have  another  question? 

Senator  DeWine.  I  do.  Mr.  Scully,  I  just  cannot  resist  this,  and 
I  apologize  to  the  chairman.  But  let  me  read  a  portion  of  your  writ- 
ten testimony,  and  you  covered  it  also  in  your  oral  testimony. 

"S.  454  makes  these  reforms  as  a  Federal  floor  and  protects  State 
law  that  goes  beyond  the  Federal  floor.  There  are  many  States  that 
have  been  leading  the  way  on  tort  reform,  and  they  should  be  able 
to  hold  onto  the  gains  they  have  made." 

What  is  the  logic  behind  that  statement?  I  understand  what  you 
are  trying  to  accomplish,  but  what  is  the  logic  behind  saying  we 
are  now  going  to  do  something — which  to  my  knowledge,  we  have 
never  done  in  the  history  of  this  country  before — which  is  to  have 
it  uniform,  all  50  States  moving  into  the  civil  area  tort  reform,  or 
make  it  uniform  throughout  the  country,  except  in  those  States 
that,  if  you  will  forgive  me,  from  your  point  of  view,  do  a  better  job 
and  make  it  more  restrictive — those,  we  are  going  to  let  do  what 
they  want  to  do.  What  is  the  logic  behind  that?  It  may  be  good  pol- 
icy, but  I  do  not  find  it  very  logical. 
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Mr.  Scully.  Realistically,  if  we  could  find  a  reasonable  policy,  I 
would  probably  be  for  a  standard,  50-State  policy,  but  politically 
the  fact  is  I  do  not  think  you  could  get  what  I  would  consider  a 
reasonable  policy  nationwide,  similar  to  California. 

For  instance,  last  year,  I  think  Senator  Kassebaum  had  the  avia- 
tion liability  bill,  and  just  on  that  example,  I  think  it  left  a  number 
of  States  with  different  levels  of  aviation  liability;  the  same  thing 
with  the  civil  justice  reform  bill  a  couple  of  years  ago.  Just  as  a 
rational  political  option,  there  are  States  that  are  going  to  have  dif- 
ferent levels  that  are  politically  acceptable,  and  I  think  that  real- 
istically, we  do  not  think  that  it  is  likely  to  get  a  national  standard 
that  is  going  to  be  tight  enough  that  it  is  going  to  live  up  to  what 
I  think  you  will  find  very  happy  consumers,  very  happy  physicians, 
and  very  happy  hospitals  in  California.  I  do  not  think  they  are 
going  to  be  very  happy  if  they  are  forced  to  drop  to  a  lower  stand- 
ard. 

Senator  DeWine.  Thank  you. 
The  Chairman.  Senator  Kennedy. 

Senator  Kennedy.  Thank  you,  and  I  thank  you.  Madam  Chair- 
man. 

I  find  it  fascinating  that  at  a  time  when  the  common  wisdom  is 
that  Washington  does  not  always  know  best,  that  we  do  not  want 
strong  Federal  regulations,  we  do  not  want  Federal  interference  in 
State  regulations,  and  what  we  want  to  do  is  rely  on  the  market 
to  try  to  enforce  safety.  That  way,  we  do  not  have  Federal  and 
State  regulations.  This  whole  proposal,  I  believe  in  a  very  signifi- 
cant andf  dramatic  way,  will  dampen  the  legitimate  interests  and 
rights  of  our  fellow  consumers  for  so  many  of  the  excellent  reasons 
that  have  been  outlined  here. 

We  hear  that  the  current  system  has  its  problems.  We  did  not 
talk  very  much  about  the  problems  that  exist  with  insurance  com- 
panies, which  are  making  extraordinary  profits.  We've  heard  criti- 
cism of  trial  lawyers,  and  maybe  some  of  them  deserve  it,  but  we 
have  not  talked  about  the  billions  of  dollars  in  insurance  profiteer- 
ing and  the  explosion  of  profits  that  has  gone  on  there.  And  we 
spent  very  little  time  talking  about  the  hundreds  of  thousands  of 
people  who  are  victims  of  malpractice  and  never  get  any  kind  of 
compensation,  as  tragic  as  it  is. 

And  nonetheless  we  are  being  asked  now  to  preempt  State  laws 
by  many  of  those  who  were  so  wary  about  doing  that  even  less  than 
a  year  ago,  or  at  least  preempting  them  if  they  have  some  particu- 
lar advantage  to  consumers. 

Today  we  did  not  get  into  the  issue  of  punitive  damages  very 
much,  in  terms  of  who  is  going  to  be  the  most  adversely  impacted. 
Ms.  Wittkin  gave  a  brief  response — it  is  going  to  be  women  in  our 
society.  We  did  not  talk  about  how  a  cap  is  going  to  damage  women 
in  our  society  and  how  they  are  going  to  be  disadvantaged.  We  did 
not  get  into  that  at  all  except  for  a  brief  comment  by  Ms.  Wittkin. 

And  we  spent  very  little  time  in  this  hearing  talking  about  the 
recommendations  that  Ms.  Wittkin  has  proposed.  Her  testimony  in- 
cludes a  whole  series  of  recommendations  in  terms  of  how  this  will 
impact  consumers,  the  members  of  our  families,  our  fellow  Ameri- 
cans— and  the  issue  of  children.  Children  have  not  been  talked 
about  much  here.  We  talked  about  efficiency  and  damage  caps, 
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changes  in  burden  of  proof.  But  we  are  talking  about  terminally  ill 
children. 

I  note  that  Ms.  Wittkin's  recommendations  even  talk  about  a  cap 
on  defense  attorneys'  fees.  So  she  is  even-handed  in  her  very 
thoughtful  commentary,  and  I  just  want  to  thank  Ms.  Wittkin  for 
these  recommendations.  This  is  enormously  important. 

As  I  mentioned  at  the  outset  of  the  hearing,  it  is  extraordinary 
to  me  that  one  of  the  first  things  we  are  doing  here  is  preempting 
the  States.  This  is  entirely  different  from  product  liability,  where 
you  have  matters  going  from  State  to  State.  You  would  think  that 
people  in  their  local  communities  would  be  able  to  make  this  judg- 
ment; you  would  think  States  ought  to  be  able  to  do  it. 

But  right  out  of  the  chute,  we  are  not  dealing  with  health  care 
in  this  committee;  we  are  talking  about  diminishing  and  denying 
the  interests  and  protections  of  consumers.  And  I  hope  there  will 
be  a  full  opportunity  for  debate  on  these  issues,  which  are  enor- 
mously important  in  terms  of  the  legitimate  interests  and  rights  of 
our  fellow  citizens.  There  are  quality  issues  that  relate  to  our  ef- 
forts at  preventing  the  indignities  and  injustices  of  malpractice, 
and  I  wish  we  could  be  giving  equal  attention  to  all  of  them. 

I  want  to  thank  all  of  our  witnesses.  Could  I  just  ask  Ms. 
Wittkin,  were  caps  in  effect  in  California  that  applied  to  your  case? 

Ms.  Wittkin.  Yes.  About  6  months  before  my  case  went  to  trial, 
the  decision  was  upheld  in  the  State  of  California,  so  the  cap  ap- 
plied in  my  case. 

Senator  Kennedy.  So  that  is  certainly  one  of  the  consequences. 
We  are  talking  about  what  happens  in  the  current  system  versus 
a  changed  system.  What  we  do  know  is  that  in  a  State  which 
passed  damage  caps,  you  were  disadvantaged  in  terms  of  your  own 
circumstances.  We  thank  you  very  much. 

The  Chairman.  And  I  certainly  agree  with  you.  Senator  Ken- 
nedy. This  is  a  very  important  subject.  I  would  just  point  out  that 
under  California  law,  there  is  a  cap  of  $250,000  on  noneconomic 
economic  damages;  is  that  not  correct,  Ms.  Wittkin? 

Ms.  Wittkin.  That  is  correct. 

The  Chairman.  And  so  the  cap  that  covered  Ms.  Wittkin  is  not 
in  this  bill,  even  though  there  has  been  a  lot  of  talk  about  it;  and 
actually,  the  cap  that  we  have  on  punitive  damages,  if  I  heard  the 
testimony  and  comments  correctly  from  everyone,  would  not  really 
make  much  difference,  that  it  is  the  noneconomic  damages  that 
really  do  matter.  So  I  think,  even  though  we  did  not  touch  on  it 
to  any  great  extent,  at  least  that  is  what  I  heard. 

But  I  share  with  you  that  this  is  a  very  important  subject,  and 
we  have  heard  some  very  important  testimony  today,  and  it  is  tes- 
timony that  we  will  all  take  into  consideration  as  we  work  on  this 
legislation.  So  I  thank  you  very  much.  It  has  been  a  pleasure  to 
have  all  of  you  here. 

Senator  Kennedy.  Thank  you,  Madam  Chairman. 

[Additional  statements  and  material  submitted  for  the  record  fol- 
low:] 

Prepared  Statement  of  the  American  Bar  Association 

Madam  Chairwoman  and  members  of  the  committee:  I  appreciate  the  opportunity 
to  present  the  views  of  the  American  Bar  Association  on  S.  454  and  on  medical  pro- 
fessional liability  in  the  context  of  proposals  to  increase  access  to  health  care.  I  am 
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Philip  H.  Corboy,  Chair  of  the  ABA's  Special  Committee  on  Medical  FVofessional  Li- 
ability. 

Since  1972,  the  ABA  has  been  on  record  in  support  of  legislation  that  would  pro- 
vide for  every  American  to  have  access  to  quality  health  care  regardless  of  a  per- 
son's income.  In  February  1992,  and  again  in  February  1994,  the  ABA's  House  of 
Delegates  reaffirmed  its  support  of  legislation  calling  for  universal  coverage  for  all 
through  a  common  public  or  public/  private  mechanism  through  which  all  contrib- 
ute. 

The  American  Bar  Association  is  concerned  about  the  ability  of  Americans,  includ- 
ing its  own  members,  to  obtain  affordable  health  insurance.  Health  care  at  a  reason- 
able cost  has  been  an  American  expectation,  and  a  concept  the  American  Bar  Asso- 
ciation supports.  Likewise,  access  to  the  American  legal  system  has  been  a  fun- 
damental right  tracing  back  to  the  origins  of  this  country. 

The  ABA  understands  the  concerns  being  expressed  about  the  issue  of  medical 
professional  liability  and  is  deeply  committed  to  having  a  legal  system  in  America 
that  is  effective  and  just,  one  that  protects  the  rights  of  plaintifls  and  defendants. 
Two  ABA  entities  worked  toward  this  end  by  developing  recommendations  for  the 
ABA's  House  of  Delegates.  They  are  the  Special  Committee  on  Medical  Professional 
Liability  and  the  Action  Commission  to  Improve  the  Tort  Liability  System. 

The  ABA  Special  Committee  on  Medical  Professional  Liability  was  composed  of 
a  balanced  group  of  plaintiffs'  lawyers,  defense  lawyers  and  representatives  of  aca- 
demia,  and  the  judiciary.  The  Committee  was  chaired  by  ABA  Past-President  Talbot 
S.  D'Alemberte,  then  Dean  of  the  Florida  State  University  College  of  Law.  The  Com- 
mittee was  charged  with  studying  legislative  initiatives  in  the  medical  malpractice 
area  and  developing  ABA  policy  proposals  for  the  Association's  policymakers  to  con- 
sider. In  February  1986,  the  ABA  House  of  Delegates  adopted  a  resolution  upon  rec- 
ommendation of  the  Committee.  (A  copy  of  that  resolution  is  appended  to  this  state- 
ment as  Appendix  A.)  The  Committee  was  then  disbanded.  However,  it  was  reac- 
tivated in  August  1991. 

Near  the  end  of  1985  the  ABA,  through  its  President,  appointed  an  Action  Com- 
mission to  Improve  the  Tort  Liability  System.  The  14-member  Commission  was 
asked  to  develop  specific  proposals  to  improve  the  tort  liability  system.  The  mem- 
bers of  the  Commission  were  federal  trial  and  appellate  court  judges;  a  State  Su- 
preme Court  Justice;  corporate  counsel,  including  those  with  insurance  experience; 
consumer  and  civil  rights  advocates;  academicians;  and  practicing  plaintifTs  and  de- 
fense lawyers. 

In  February  1987,  the  ABA  House  of  Delegates  considered  the  Commissions  rec- 
ommendations and  adopted  the  resolution  appended  to  this  statement  as  Appendix 
B.  The  ABA  takes  the  position  that  these  proposals  to  improve  the  tort  system  can 
and  should  be  implemented  by  the  courts  and  legislatures  at  the  state,  and  not  the 
federal  level.  The  tort  system  has  shown  considerable  resilience  in  the  face  of  dra- 
matic social  and  economic  developments.  State  courts  and  legislatures  are  con- 
stantly working  to  improve  the  tort  laws  and  should  be  permitted  to  continue  to  do 
so.  Thus,  federal  intrusion  into  the  field,  with  some  discrete  exceptions,  is  inappro- 
priate. 

The  ABA  believes  that  federal  pre-emption  of  the  state  medical  professional  liabil- 
ity laws  would  constitute  an  unwise  ana  unnecessary  intrusion  of  major  proportions 
on  the  longstanding  authority  of  the  states  to  promulgate  tort  law.  Such  pre- 
emption would  cause  the  whole  body  of  state  tort  law  to  become  unsettled  and  cre- 
ate new  complexities  for  the  federal  system.  Unequal  results  would  occur  when  med- 
ical professional  liability  litigation  is  combined  with  other  fields  of  law  with  differing 
rules  of  law.  An  example  of  this  would  be  a  situation  where  a  medical  malpractice 
claim  is  joined  with  an  automobile  liability  claim.  If  state  tort  laws  differ  from  the 
federal  law  in  areas  such  as  caps  on  damages,  the  collateral  source  rule  or  joint  and 
several  liability,  conflicts  and  uncertainty  would  likely  result;  and  one  defendant  in 
an  action  could  well  be  treated  entirely  differently  than  another.  Having  one  set  of 
rules  to  try  medical  professional  liability  cases  and  another  set  of  rules  to  try  other 
tort  cases  is  not  consistent  with  the  sound  and  equitable  administration  of  justice. 

Our  ABA  policies  reflect  the  ABA's  recognition  that  the  issue  of  medical  profes- 
sional liability  is  of  vital  importance  not  only  to  the  legal  profession  but  to  the  medi- 
calprofession,  the  insurance  industry  and,  most  of  all,  to  the  public. 

The  pubhc  has  the  most  at  stake  in  this  issue.  When  a  person  suffers  injury  as 
a  result  of  negligence  by  a  provider  of  health  care  services,  he  or  she  must  have 
the  right  to  seek  recovery  for  the  full  measure  of  those  damages.  We  believe  that 
right  is  severely  threatened  by  those  who  call  for  major  changes  in  this  country's 
tort  law  system,  and  particularly  by  those  who  propose  that  limits  be  placed  on  the 
amount  of  damages  persons  may  seek  in  compensation  for  their  injuries  caused  by 
the  negligence,  or  carelessness  of  health  care  providers. 
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We  are  especially  concerned  with  proposals  to  alter  the  system  of  medical  mal- 
practice to  carve  out  exceptions  in  the  tort  law  system  for  one  group  of  potential 
defendants — in  this  case,  the  medical  profession.  It  is  the  ABA  s  belief  that  the 
rights  of  injured  persons  to  recover  fully  from  injuries  caused  by  the  wrongftil  acts 
of  others  must  be  protected.  We  are  concerned  tnat  those  who  seek  major  changes 
in  the  way  the  tort  law  system  deals  with  cases  of  medical  malpractice  are  willing 
to  trade  away  the  rights  of  all  individuals  in  the  hope  of  easing  a  perceived  burden 
on  some  or  reducing  the  overall  costs  of  health  care.  Since  medical  malpractice  in- 
surance costs  make  up  only  a  small  fraction  of  the  dollars  spent  on  health  care  in 
the  United  States,  the  changes  in  the  tort  laws  would  have  no  real  impact  on  costs 
of  health  care. 

In  addressing  access  to  health  care  proposals  that  contain  provisions  on  medical 
professional  liaoility,  three  questions  need  to  be  asked.  First,  what  is  the  cost  sav- 
ings that  can  be  achieved?  Second,  have  such  provisions,  when  enacted,  lowered 
health  care  costs  in  states  which  have  adopted  their  essential  elements?  Third,  what 
are  the  consequences  to  the  traditional  American  legal  system  and  to  the  rights  of 
the  injured  persons?  In  other  words,  does  a  cost  shifting  from  the  medical  profes- 
sional who  caused  the  injuries  to  the  person  who  was  injured  or  to  a  governmental 
agency  achieve  anything  more  than  an  illusory  savings? 

WHAT  IS  THE  COST  OF  THE  MEDICAL  LEGAL  SYSTEM? 

The  American  Bar  Association  does  not  purport  to  possess  the  expertise  to  ana- 
lyze all  of  the  reasons  for  escalating  medical  costs.  We  do,  however,  have  the  ability 
to  analyze  the  interrelationship  of  the  legal  system  and  those  costs.  Moreover,  we 
are  able  to  determine  the  consequences  of  proposed  legislation  upon  the  American 
legal  system  and  those  seeking  compensation  for  injuries. 

The  major  components  that  have  been  cited  as  contributing  to  the  rising  cost  of 
that  care  are: 

•  Reliance  on  modem,  sophisticated  and  expensive  treatment* 

•  Innovative  treatment  oi  illnesses,  such  as  heart  disease,  AIDS  and  cancer; 

•  An  aging  population,  which  adds  to  Medicare  and  Medicaid  expenditures; 

•  High  administrative  costs  of  the  health  care  system;  and 

•  The  medical-legal  system. 

Studies  concerning  the  medical-legal  system  show  that  its  impact  on  the  national 
expenditures  is  not  only  questionable  but  also  insignificant.  The  Congressional 
Budget  Office  stated  in  1992  that  medical-legal  costs,  as  measured  by  medical  mal- 
practice insurance  premiums,  account  for  0.74  percent  of  the  national  health  ex- 
penditures. ^  I  understand  that  these  insurance  premiums  account  for  a  lower  per- 
centage of  national  health  expenditures  at  this  point  in  time.  The  other  component 
of  cost  attributed  to  the  legal  system  is  that  of  so-called  "defensive  medicine.  Vary- 
ing figures  for  the  cost  of  "defensive  medicine"  have  been  estimated.  However,  no 
one  has  reliably  measured  what,  if  anything,  defensive  medicine  costs. 

An  October  1992  study  of  the  Congressional  Budget  Office  concluded  that  health 
care  spending  is  propelled  upward  by  high-cost  technological  and  medical  break- 
throughs. The  study  finds  that  rising  incomes,  demographic  changes,  and  medical 
malpractice  costs  do  not  appear  to  account  for  much  of  tne  increase  in  the  nation's 
health  care  bill.  The  report  states  that  malpractice  insurance  premiums  account  for 
less  than  one  percent  oi  the  dollars  spent  annually  on  the  nation's  health  care. 

The  report  also  concluded  that  "much  of  the  care  that  is  commonly  dubbed  'defen- 
sive medicine'  would  probably  still  be  provided  for  reasons  other  than  concerns 
about  medical  malpractice.  Physicians  have  always  sought  to  provide  patients  with 
the  best  possible  medical  care  at  the  lowest  risks  and  would  continue  to  do  so  even 
without  the  threat  of  lawsuits.  Because  much  of  this  'defensive  care'  helps  to  reduce 
the  uncertainty  of  medical  diagnosis,  it  seems  unlikely  that  physicians  would  change 
their  practice  patterns  dramatically  in  response  to  malpractice  reform." ^ 

To  address  the  subject  of  "defensive  medicine,"  there  must  be  agreement  upon  the 
meaning  of  the  phrase.  However,  there  is  no  agreement  upon  the  definition.^  That 


1  Testimony,  Robert  D.  Reischauer,  Director,  Congressional  Budget  Office,  Statement  before 
the  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives,  March  4,  1992. 

2  Congressional  Budget  Office,  Economic  Implications  of  Rising  Health  Care  Costs  (October 
1992)  page  27. 

^  The  American  Medical  Association  has  estimated  the  cost  of  defensive  medicine  based  upon 
a  survey  of  physicians  who  were  asked,  for  example,  whether  they  ordered  more  tests  because 
of  the  perceived  risk  of  a  medical  malpractice  claim.  The  AMA,  moreover,  recognized  other  rea- 
sons contributed  to  an  affirmative  response,  stating,  'like  other  defensive  measures,  all  defen- 
sive medicine  cannot  be  characterized  necessarily  as  overuse  but  can  reflect  necessary  improve- 
ments in  patient  care".  Statement  on  behalf  of  the  American  Medical  Association  to  the  Senate 
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uncertainty  has  resulted  in  the  inability  to  statistically  measure  the  cost.**  In  some 
published  studies,  "defensive  medicine"  has  included  erroneously  the  cost  of  the  con- 
sequence of  physicians'  financial  incentive  to  direct  patients  for  tests  and  examina- 
tions in  facilities  in  which  physicians  have  a  proprietary  interest.'  Some  have  con- 
sidered the  cost  of  new  technology  and  advancements  in  medical  knowledge,  care 
and  treatment.  In  that  regard,  patients  expect  the  use  of  very  modem,  sophisticated 
and  expensive  technology  to  refme  diagnosis  and  eliminate  uncertainties. 

Therefore,  to  examine  the  impact  of  the  medical-legal  system,  the  necessary  in- 
quiry is  to  what  extent  physicians  direct  medical  expenses  that  are  unwarranted  for 
the  treatment  or  diagnosis  of  patients,  and  are  not  motivated  by  personal  financial 
interests.  In  other  words,  an  expense  is  only  attributable  to  the  medical-legal  system 
when  the  sole  reason  for  that  expense  is  concern  by  the  physician  about  a  medical 
malpractice  claim.  There  has  been  no  study  to  specifically  measure  that  cost,  and 
there  appears  to  be  no  basis  for  assuming  that  competent  and  reputable  physicians 
impose  such  expenses  upon  their  patients  without  a  justifiable  medical  reason. 

To  the  extent  that  physicians'  concern  about  liability  results  in  more  conscientious 
medical  care,  then  "defensive  medicine"  is  certainly  desirable.^  When  the  fear  of 
tort  liability  deters  medical  injuries,  then  health  care  costs  are  lowered  by  avoiding 
the  costs  associated  with  medical  injury."^  Thus,  if  liability  concerns  are  a  deterrent, 
provisions  that  relieve  physicians  of  concern  regarding  negligent  practices  can  actu- 
ally result  in  an  increase  of  health  care  costs. 

The  OfUce  of  Technology  Assessment  recently  released  a  report  that  attempted  to 
determine  the  cost  of  "defensive  medicine".  Under  OTA's  definition,  a  "medical  prac- 
tice is  defensive  even  if  it  is  done  for  other  reasons  (such  as  belief  in  a  procedure's 
effectiveness,  desire  to  reduce  medical  uncertainty,  or  financial  incentives),  provided 
that  the  primary  motive  is  to  avoid  malpractice  risk".  The  study  found  that  "it  is 
impossible  to  measure  the  overall  level  and  national  cost  of  defensive  medicine".  It 
found  that  "many  physicians  say  they  would  order  aggressive  diagnostic  procedures 
in  cases  where  conservative  management  is  considered  medically  acceptable  by  pro- 
fessional expert  panels"  and  that  "most  physicians  who  practice  in  this  manner 
would  do  so  primarily  because  they  believe  such  procedures  are  medically  indicated, 


Finance  Subcommittee  on  Medicare  and  Long  Term  Care  Regarding  Medical  Liability  Reform, 
October  16,  1991,  page  4. 

*  The  Physician  Payment  Review  Commission  (PPRC)  has  questioned  such  figures,  noting 
that  "Studies  that  use  physicians'  estimates  of  the  amount  of  defensive  medicine  they  practice 
are  not  sufficiently  reliable  to  make  qxiantitative  estimates".  Physician  Payment  Review  Com- 
mission 1991  Annual  Report  to  Congress. 

*ERR14*6  Mark  N.  Cooper,  "Physician  Self-Dealing  for  Diagnostic  Tests  in  the  1980s:  Defen- 
sive Medicine  vs.  Offensive  Profits",  Consumer  Federation  of  America,  October  3,  1991,  reported 
that  the  rapid  spread  of  physician  ownership  of  diagnostic  testing  facilities  is  a  much  more  like- 
ly cause  of  rising  diagnostic  costs  than  fear  of  malpractice  liability. 

A  January  1991  study  by  the  State  of  Florida's  Health  Care  Cost  Containment  Board  looked 
into  physician  ownership  of  health  care  facilities.  It  found  that  joint  ventures  among  health  care 
providers  resulted  in  higher  health  care  costs  due  primarily  to  the  over-utilization  of  services. 

A  study  of  radiation  centers  in  Florida  found  that  doctor-owned  centers  appeared  to  result  in 
a  substantial  increase  in  use  and  cost  of  the  services.  See  Mitchell,  Jean  M.;  Sunshine,  Jonathan 
H.;  "Consequences  of  Physicians'  Ownership  of  Health  Care  Facilities — Joint  Ventures  in  Radi- 
ation Therapy,  The  New  England  Journal  of  Medicine,  Vol.  327,  No.  21,  Nov.  19,  1992,  pages 
1497-1501. 

Another  study  examined  workers'  compensation  claims  in  California  and  found  that  self-refer- 
ral increases  the  cost  of  medical  care  covered  by  workers'  compensation  for  physical  therapy, 
psychiatric  evaluation  services  and  MRI  scans.  Swedlow,  Alex;  Johnson,  Gregory;  Smithline, 
Neil;  and  Milstein,  Arnold,  "Increased  Costs  and  Rates  of  Use  in  the  California  Workers'  Com- 
pensation System  as  a  Result  of  Self- Referral  by  Physicians".  The  New  England  Journal  of  Med- 
icine, Vol.  327,  No.  21,  Nov.  19,  1992,  pages  1502-06. 

®  Patricia  M.  Danzon,  "Liability  for  Medical  Malpractice",  Journal  of  Economic  Perspectives, 
Vol.  5,  No.  3,  Summer  1991,  pages  51-69.  Ms.  Danzon  concludes  that  liability  concerns  have 
brought  about  some  efficient  changes  in  practice. 

The  Physicians  Payment  Review  Commission  Annual  1991  Report  also  discusses  other  pos- 
sible causes  of  inefficient  and  inappropriate  defensive  medicine. 

Physicians  and  hospitals  often  benefit  financially  by  delivering  more  care. 

Insurance  does  not  deter  physicians  fi-om  ordering  additional  tests  because  insurance  provides 
funding  for  that  which  a  patient  could  not  otherwise  afford. 

So-called  defensive  medicine  practices  often  have  become  the  standard  of  care  adopted  by  the 
medical  community,  and  reflect  an  advancement  in  technology  or  care. 

Testimony,  Robert  D.  Reischauer,  Director,  Congressional  Budget  Office,  Statement  before 
the  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives,  March  4,  1992,  Appendix 
F,  page  32. 
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not  primarily  because  of  concerns  about  liability^.  It  found  that  "only  a  few  clinical 
situations  represent  clear  cases  of  wasteful  or  low  benefit  defensive  medicine".  ® 

Have  Tort  Proposals,  When  Enacted,  Lowered  Overall  Health  Care  Costs? 

It  is  often  asserted  that  caps  on  noneconomic  damages  and  elimination  of  the  col- 
lateral source  rule  result  in  lower  health  care  costs  for  everyone.  In  general,  these 
types  of  proposals  have  been  enacted  only  within  the  last  ten  years.  Insufficient 
time  has  elapsed,  and  insufficient  data  has  been  gathered  to  enable  us  to  be  certain 
of  the  impact  on  costs  of  these  proposals.  However,  from  our  research  and  study  it 
appears  that  these  proposals  have  not  had  any  measurable  impact  on  overall  health 
costs.  In  looking  into  the  issue  we  found  that  personal  health  care  spending  per  cap- 
ita approximately  doubled  throughout  the  United  States  from  1982  to  1990  regard- 
less of  whether  a  state  had  enacted  "tort  reforms"  and  regardless  of  the  type  of  "re- 
forms" enacted.  We  developed  a  chart  (attached  as  Appendix  C)  showing  the  per- 
centage of  increase  from  1982  to  1990  in  personal  health  care  spending  per  capita 
by  state.  It  is  derived  from  a  February  1992  report  entitled  Health  Care  Spend- 
ing— Nonpolicy  Factors  Account  for  Most  State  Differences,"  published  by  the  Gen- 
eral Accounting  Oflice  (GAO).  The  GAO  report  utilized  1982  data  compiled  by  the 
Health  Care  Financing  Administration  (HCFA)  and  1990  estimates  from  Lewin/ICF. 

As  the  chart  demonstrates,  personal  health  care  costs  approximately  doubled  from 
1982  to  1990  regardless  of  whether  a  state  had  enacted  tort  "reforms"  and  regard- 
less of  the  type  of  "reforms"  enacted. 

For  example,  based  on  the  figures  utilized  in  the  GAO  report,  the  three  states 
with  percentage  increases  estimated  to  be  slightly  lower  than  average — Arkansas, 
Kentucky,  and  Mississippi — had  no  caps  on  damages  in  medical  malpractice  cases. 
Alabama,  with  a  slightly  higher  than  average  estimated  percentage  increase,  had 
a  cap  on  damages.  Massachusetts  and  California,  the  two  states  with  the  highest 
estimated  personal  health  care  costs  per  capita,  had  in  place  a  cap  on  damages. 

Our  findings  are  consistent  with  other  studies.  For  example,  in  March  1993,  the 
Coalition  for  Consumer  Rights  published  False  Claims:  The  Relationship  Between 
Medical  Malpractice  "Reforms"  and  Health  Care  Costs.  This  study  found  there  to  be 
"no  indication  that  enacting  major  tort  'reforms'  is  positively  correlated  with  lower 
health  care  costs."  In  fact,  the  study  found  that  "states  with  the  lowest  per  capita 
expenditures  are  more  likely  to  have  enacted  fewer  tort  'reforms'  overall  than  the 
average."^  Regarding  caps  on  damages,  the  Coalition's  study  concluded  as  follows: 

Since  the  medical  establishment  has  made  caps  on  damages  its  single  highest  pri- 
ority, we  would  expect  to  see  some  correlation  between  states  which  have  limits  on 
recovery  and  inexpensive  health  care.  However,  only  30  percent  of  the  ten  states 
spending  the  least  in  health  care  have  enacted  limits  on  recovery  of  damages;  55 
percent  of  the  remaining  40  states  have  such  a  statute.  A  closer  examination  of  the 
states  ranked  by  spending  shows  that  there  is  no  correlation  between  the  least  ex- 
pensive states  and  limits  on  damages. 

Our  findings  are  consistent  with  previous  research  we  have  conducted  on  the 
"health  care  savings"  of  caps.  Indiana  has  one  of  the  most  restrictive  caps  laws  in 
the  nation,  and  yet  a  1992  survey  of  hospital  bed  costs  and  delivery  charges  in  com- 
parable cities  in  Illinois  and  Indiana  revealed  that  the  small  variance  in  fees  could 
not  be  attributed  to  lower  medical  malpractice  costs  coming  from  caps  on  awards. 

A  1992  study  funded  by  the  Texas  Medical  Association,  the  Texas  Trial  Lawyers 
Association  and  the  Texas  Hospital  Association  reported  that  its  findings  indicated 
that  "changing  the  medical  professional  liability  system  will  have  minimal  cost  sav- 
ings impact  on  the  overall  health  care  delivery  system  in  Texas.  i° 

The  cost  of  medical  malpractice  insurance,  for  the  most  part,  reflects  the  cost  of 
the  medical-legai  system.  In  contrast  to  the  increase  in  health  care  costs,  medical 
malpractice  costs  have  been  relatively  stable  in  recent  years.  The  number  of  medi- 
cal malpractice  claims  peaked  in  1985,  and  has  continued  to  decline  according  to 


®  U.S.  Congress,  Office  of  Technology  Assessment,  Defensive  Medicine  and  Medical  Mal- 
practice (July  1994)  pages  1-2. 

^  Andrea  Dubin,  False  Claims:  The  Relationship  between  Medical  Malpractice  "Reforms"  and 
Health  Care  Costs,  prepared  for  the  Coalition  for  Consumer  Rights,  March  1993,  page  2. 

10  "Medical  and  Hospital  Professional  Liability,"  a  report  prepared  for  the  Texas  Health  Policy 
Task  Force  by  Tomm  and  Associates,  July  1992. 

11  1989  Profitability  Study  (By  Line  By  State)  1990  Profitability  Study  (By  Line  By  State). 
1991.  Profitability  Study  (By  Line  By  State).  1992  Profitability  Study.  (By  Line  By  State).  Na- 
tional Association  of  Insurance  Commissioners.  1990.  1991,  1992  and  1993. 
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the  most  current  figures  we  have  found.  From  1985  to  1990,  the  overall  rate  de- 
clined at  an  average  annual  rate  of  8.9  per  cent. 

A  recent  study  by  the  Ofiice  of  Technology  Assessment  found  that  "traditional  tort 
reforms — particularly  caps  on  damages  and  amendments  to  the  'collateral  source' 
rule — reduce  malpractice  insurance  premiums,  but  their  effects  on  defensive  medi- 
cine are  largely  unknown  and  are  likely  to  be  small.  To  the  extent  that  these  re- 
forms do  reduce  defensive  medicine,  they  do  so  without  dilTerentiating  between  de- 
fensive practices  that  are  medically  appropriate  and  those  that  are  wasteful  or  very 
costly  in  relation  to  their  benefits". 

WHAT  ARE  THE  CONSEQUENCES  TO  THE  PUBLIC  OF  PROPOSALS  TO  CAP  NONECONOMIC 
DAMAGES  OR  ELIMINATE  THE  COLLATERAL  SOURCE  RULE  IN  MEDICAL  MALPRACTICE 
CASES? 

Proposals  of  this  type  are  ill-advised.  Elimination  of  the  collateral  source  rule 
solelv  favors  medical  professionals  by  passing  on  the  cost  of  the  medical  injury  to 
another  health  care  provider.  Often,  an  insured  person  has  the  benefit  of  health  or 
disability  insurance  which  pays  for  a  portion  of  the  additional  medical  costs  attrib- 
utable to  the  injuries  caused  by  a  physician's  negligence.  Typically,  the  insurer  will 
assert  a  lien  against  its  insured's  recovery  or  pursue  a  subrogation  claim.  Under 
proposals  to  eliminate  the  collateral  source  rule,  the  negligent  physician  would  get 
a  credit  for  the  insurer's  payment,  and  the  insurer  could  not  recover  from  the  person 
who  injured  its  insured.  An  obvious  consequence  of  the  loss  of  lien  and  subrogation 
rights  by  a  health  or  disability  insurer  will  be  an  increase  in  those  premiums. 
Where  government  proposals  provide  such  insurance,  government  health  care  costs 
would  increase.  The  net  result  is  no  reduction  in  health  care  costs  but  a  windfall 
benefit  to  the  defendant  medical  professional  and  his  or  her  insurer  at  the  expense 
of  the  injured  person. 

Proposals  to  limit  noneconomic  damages  deprive  individuals  of  compensation  for 
the  consequences  of  medical  malpractice  injuries.  No  one  has  stated  that  such  inju- 
ries are  not  real  or  severe.  In  fact,  noneconomic  injuries  may  far  exceed  the  eco- 
nomic damages.  These  proposals,  if  enacted,  would  make  seriously  injured  persons 
who  are  the  least  able  to  anbrd  it  receive  less  than  full  compensation  while  less  seri- 
ously injured  persons  would  be  fully  compensated.  This  would  be  grossly  unjust. 

A  bottom  line  is  whether  the  economic  benefits  to  the  public  in  reducing  health 
care  cost  is  significant  enough  to  warrant  depriving  other  members  of  the  public — 
injured  persons — of  full  and  adequate  compensation  from  those  responsible  for  their 
injuries.  With  the  cost  of  the  entire  medical-legal  system  constituting  less  than  one 
percent  of  health  care  costs,  a  pertinent  inquiry  is  whether  such  proposals  would 
have  any  noticeable  impact  except  upon  injured  persons. 

Such  proposals  would  not  eliminate  the  less  than  one  percent  of  health  care  costs 
attributable  to  medical  professional  liability  since  no  one  seriously  urges  that  the 
medical  profession  should  be  immune  from  liability.  Rather,  such  proposals  are  di- 
rected at  those  injured  persons  who  are  ultimately  compensated.  These  victims  of 
medical  negligence  are  the  subject  of  such  proposals.  Any  savings  in  the  cost  of 
health  care  would  be  a  small  fraction  of  a  percent.  Thus,  even  on  an  economic  analy- 
sis, such  proposals,  if  implemented,  will  not  have  a  measurable  impact  upon  the  cost 
of  health  care.  Such  proposals,  however,  would  impact  severely  and  dramatically 
upon  the  persons  who  are  victims  of  medical  malpractice. 

SHOULD  ALTERNATIVE  DISPUTE  RESOLUTION  BE  ENCOURAGED  FOR  MEDICAL 
MALPRACTICE  ACTIONS? 

The  ABA  has  long  supported  the  use  of  various  methods  of  alternative  dispute 
resolution  (ADR)  and  was  an  early  leader  in  advocating  for  its  use.  We  encourage 
providing  appropriate  ADR  options  in  a  national  health  access  proposal  as  an  em- 
cient  means  of  expediting  medical  malpractice  claims. 

In  1976,  the  ABA  co-sponsored  a  conference  in  St.  Paul,  MN.  The  conference 
sought  to  address  two  principal  topics:  "What  types  of  disputes  are  best  resolved  by 
judicial  action  and  what  kinds  are  better  assigned  to  another  more  appropriate 
forum?,"  and  "Can  the  interest  of  justice  be  better  served  with  processes  less  time- 
consuming  and  less  expensive?"  The  conference  discussions  led  to  the  appointment 
of  a  'Tound  Conference  Follow-up  Task  Force,"  under  the  chairmanship  of  Judge 


^   Martin  L.  Gonzalez,  "Medical  Professional  Claims  and  Premiums  1985-1990,"  Socio- 
economic Characteristics  of  Medical  Practice,  1992,  page  23. 
^  Defensive  Medicine  and  Medical  Malpractice,  see  footnote  8. 
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Grifliii  Bell,  The  Task  Force  published  a  report  with  numerous  recommendations  for 
justice  reform  in  August,  1976. 

A  principal  recommendation  of  the  report  is  that  a  variety  of  innovative  dispute 
resolution  techniques  be  explored:  arbitration,  mediation,  revitalized  and  expanded 
small  claims  courts,  and  the  concept  of  a  "neighborhood  justice  center." 

In  1977,  when  the  ABA  established  its  Standing  Committee  on  Dispute  Resolu- 
tion, that  subject  was  relatively  obscure;  however,  during  the  past  16  years,  the 
ABA  through  its  Standing  Committee  and  its  newly  established  Section  on  Dispute 
Resolution,  has  chartered  the  nation's  dispute  resolution  agenda.  The  Multi-Door 
Courthouse,  school  mediation  and  police  dispute  resolution  programs  were  unknown 
concepts  until  after  the  ABA's  1976  Conference  on  Improvements  in  the  Administra- 
tion of  Justice. 

Today,  the  dispute  resolution  world  is  dramatically  different.  Much  has  happened, 
in  part  because  of  ABA  leadership.  The  extensive  work  of  the  ABA  is  described  in 
a  document  entitled  the  ABA  Blueprint  for  Improving  the  Civil  Justice  System.  Cop- 
ies of  the  "Blueprint"  are  available  upon  request. 

The  ABA's  House  of  Delegates  has  adopted  four  resolutions  relevant  to  ADR  and 
medical  malpractice.  The  resolutions  call  for  the  following: 

1.  To  promote  continued  use  of  and  experimentation  with  ADR,  both  before  and 
after  filing  suit,  as  welcome  components  of  the  justice  system.  (Adopted  August 
1989.) 

2.  Consistent  with  the  attached  ABA  policy  (Appendix  D),  to  support  the  increased 
use  of  ADR  by  federal  agencies,  which  included  support  for  the  recently  passed  Ad- 
ministrative Dispute  Resolution  Act  of  1990.  (Adopted  August  1988.) 

3.  To  support  the  use  of  arbitration  for  resolution  of  medical  malpractice  disputes 
under  circumstances  whereby  the  agreement  to  arbitrate  is  entered  into  only  after 
a  dispute  has  arisen.  (Adopted  August  1977.) 

4.  To  support  the  voluntary  use  of  arbitration  so  long  as  the  parties  have  full 
knowledge  that  once  entered  into,  the  arbitration  panel's  decision  is  final  and  bind- 
ing; and  that  arbitration  panels  should  consist  of  one  impartial  arbitrator  in  "small" 
claims  cases  and  three  arbitrators — an  attorney,  a  physician,  and  a  layman  in  larger 
claims  cases.  (Adopted  August  1976.) 

5.  The  ABA  opposes  the  enactment  of  any  legislation  mandating  that  Federal 
Courts  adopt  rules  that  permit  local  District  Courts  to  order  mandatory  but  non- 
binding  arbitration  as  a  condition  precedent  to  a  trial  before  a  judge  or  jury.  (Adopt- 
ed August  1994). 

The  ABA  is  concerned  about  achieving  a  more  expeditious  and  economical  resolu- 
tion of  medical  malpractice  litigation. 

Voluntary  alternative  dispute  resolution,  for  example,  has  gained  acceptance  as 
an  alternative  to  litigation.  The  ABA  recognizes  the  importance  of  the  development 
and  use  of  ADR  methods  other  than  full  judicial  trials  for  resolving  legal  disputes. 
ABA  policy  supports  the  "continued  use  of  and  experimentation  with  alternative  dis- 
pute resolution  techniques  both  before  and  after  suit  is  filed,"  so  long  as  they  assure 
that  every  disputant's  constitutional  and  other  legal  rights  and  remedies  are  pro- 
tected. Of  course,  such  concepts  have  equal  validity  in  litigation  against  any  defend- 
ant, and  no  special  justification  exists  for  being  applied  only  in  cases  involving  medi- 
calprofessionals. 

The  use  of  voluntary  alternative  dispute  resolution  techniques  is  consistent  with 
the  relevant  policy  considerations  of  attracting  to  an  overburdened  judicial  system 
the  independent  and  impartial  services  and  expertise  upon  which  that  system  nec- 
essarily depends.  Besides  relieving  court  congestion  and  speeding  up  the  conclusion 
of  cases,  these  alternative  dispute  resolution  procedures  are  often  less-expensive  and 
less  stressful  than  seeing  a  case  through  its  normal  trial  path. 

ABA  RECOMMENDATIONS  ON  PUNITIVE  DAMAGES 

The  ABA  has  adopted  recommendations  on  punitive  damages  in  tort  cases  that 
we  believe  can  and  should  be  implemented  by  the  courts  and  legislatures  at  the 
state  and  not  the  federal  level.  This  is  in  keeping  with  the  ABA's  views  that  the 
tradition  of  state  fashioned  tort  principles  remain  fundamentally  sound.States  have 
acted  during  the  past  decade  to  address  concerns  with  punitive  damages.  They 
should  be  permitted  to  continue  to  handle  this  area  of  the  law.  The  ABA  believes 
that  no  justification  exists  for  exempting  medical  malpractice  actions  from  the  rules 
of  punitive  damages  applied  in  tort  litigation  to  deter  gross  misconduct.  We  believe 
that  no  disclosure  of  financial  worth  by  a  defendant  in  a  tort  action  should  be  re- 
quired unless  there  is  a  showing  by  evidence  in  the  record  or  preferred  by  the  plain- 
tiff that  would  provide  a  legal  basis  for  recovery  of  punitive  damages. 
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The  ABA  believes  that  punitive  damages  are  appropriate  in  certain  tort  cases,  but 
their  scope  should  be  limited.  They  should  not  be  commonplace.  A  threshold  reauire- 
ment  for  the  submission  of  a  punitive  damages  case  to  a  finder  of  fact  should  be 
that  the  defendant  demonstrated  a  conscious  or  deliberate  disregard  with  respect  to 
the  plaintiff.  The  standard  of  proof  should  be  "clear  and  convincing"  evidence  and 
not  a  lesser  standard  such  as  a  "preponderance  of  the  evidence". 

The  ABA  opposes  caps  on  punitive  damages.  Although  rare,  punitive  damages  are 
an  effective  means  of  deterring  and  punishing  egregious  conduct.  Setting  an  arbi- 
trary cap  on  punitive  damages  can  work  against  the  goal  of  deterrence. 

The  AEA  believes  that  the  litigation  process  for  awarding  punitive  damages  could 
be  improved  on  the  state  level  as  follows: 

(1)  Pre-Trial — Appropriate  pre-trial  procedures  should  be  routinely  utilized  to 
eliminate  frivolous  claims  for  punitive  damages  prior  to  trial,  with  a  savings  mecha- 
nism available  for  late  discovery  of  misconduct  meeting  the  standard  of  liability. 

(2)  Trial — Evidence  of  net  worth  and  other  evidence  relevant  only  to  the  question 
of  Dunitive  damages  ordinarily  should  be  introduced  only  after  the  defendant's  li- 
ability for  compensatory  damages  and  the  amount  of  those  damages  have  been  de- 
termined. 

(3)  Post-Trial — As  a  check  against  excessive  punitive  damage  awards,  verdicts  in- 
cluding such  awards  should  be  subjected  to  close  scrutiny  by  the  courts.  The  trial 
court  should  order  remittitur  wherever  justified.  Excessiveness  should  be  evaluated 
in  light  of  the  degree  of  reprehensibility  of  the  defendant's  acts,  the  risk  undertaken 
by  the  plaintiff,  the  actual  injury  caused,  the  net  worth  of  the  defendant,  whether 
the  defendant  has  reformed  its  conduct  and  the  degree  of  departure  from  typical  ra- 
tios (as  reflected  in  the  best  available  empirical  data)  between  compensatory  and 
punitive  damages. 

The  ABA  is  concerned  that  no  defendant  should  be  subjected  to  punitive  damages 
that  are  excessive  in  the  aggregate  for  the  same  wrongful  act.  There  should  there- 
fore be  safeguards  to  prevent  the  imposition  of  redundant  awards  of  punitive  dam- 
ages. The  purpose  of  punitive  damages  is  to  punish,  not  to  confiscate.  The  ABA  rec- 
ognizes that  the  principal  responsibility  to  control  excessive  awards  for  punitive 
damages  rests  on  the  courts;  however,  state  legislation  may  be  necessary  to  assure 
more  effective  judicial  review  of  punitive  damage  awards. 

The  ABA  believes  that  in  certain  punitive  damages  cases,  such  as  torts  involving 
possible  multiple  judgments  against  the  same  defendant,  a  court  could  be  author- 
ized to  determine  what  is  a  reasonable  portion  of  the  punitive  damages  award  to 
compensate  the  plaintiff  and  counsel  for  bringing  the  action  and  prosecuting  the  pu- 
nitive damage  claim,  with  the  balance  of  the  award  to  be  allocated  to  public  pur- 
poses, which  could  involve  methods  of  dealing  with  multiple  tort  claims  such  as  con- 
solidation of  claims  or  forms  of  class  actions. 

Since  the  ABA  adopted  its  policy  relevant  to  punitive  damages  in  tort  cases  in 
February,  1987,  the  vast  majority  of  states  has  taken  steps  to  reduce  the  frequency 
and  size  of  punitive  damages  awards.  In  1993,  the  Institute  for  Court  Management 
of  the  National  Center  for  State  Courts  devoted  an  issue  of  "The  Justice  System 
Journal"  to  tort  issues  in  state  courts.  An  article  by  Thomas  Koenig  and  Michael 
Rustad  at  page  21,  Volume  16,  number  2  of  the  "Journal"  entitled  'The  Quiet  Revo- 
lution Revisited:  An  Empirical  Study  of  the  Impact  of  State  Tort  Reform  of  Punitive 
Damages  in  Products  Liability"  empirically  documents  the  significant  changes  that 
have  taken  place  in  the  area  of  punitive  damages  between  1987  and  1992  at  the 
state  level.  Since  the  article  was  published,  additional  action  has  taken  place  in  the 
states. 

Thank  you  for  giving  us  this  opportunity  to  submit  our  views  to  you. 
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RESOLUTION  APPROVED  3Y  THE 
AMERICAN  BAR  ASSOCIATION 
HOUSE  OF  DELEGATES 

February  LI.  1986 


Be  It  Resolved.  That 

(1)  The  Araencan  Bar  Assoaarion  urges  appropriate  ABA  enmies.  such  as 
the  Acaon  Comnmsion  to  improve  the  Torr  Liabilinr  iystem  and  the  Cora- 
mission  on  Professionalism.  :o  connnue  ro  consult,  where  aoproonate.  with 
represcuLanves  of  the  Amencan  Medical  Associanon  and  others  in  the  health 
care  mdustry.  rhe  insurance  mdusirv.  state  and  federal  governments  and  ap- 
propnate  segments  of  the  puolic  with  the  goal  of  seeking  a  broader  consensus 
on  how  more  equitably  to  compensate  persons  injured  in  our  soaetv.  The 
problems  associated  -vith  medical  professional  liability  are  common  to  ail 
areas  of  ton  law  and  should  be  evaluated  in  the  context  of  ±eir  broader  im- 
plications for  the  tort  system  as  a  whole.  The  legal  and  medical  professions 
should  cooperate  in  seelciiig  common  solutions  to  these  problems  and  should 
avoid  any  etforts  to  polarize  the  discussion  of  these  problems,  which  wouid 
serve  neither  the  public  interest  nor  the  interests  of  either  profession. 

i2)  Consistent  with  these  goals,  the  Amencan  Bar  Association  adopts  the 
following  prmciples: 

a.  The  regulation  of  medical  professional  liability  is  a  matter  for  state  con- 
sideranon:  and  federal  involvement  in  that  area  is  inapprooriate. 

b.  There  should  be  ngorous  enforcement  of  professional  disapiinary  code 
provisions  which  proscribe  lawyers  from  nilng  frivolous  suits  and  defenses: 
and  sancnons  should  be  imposed  when  those  provisions  are  violated. 

c.  There  should  be  more  elfective  procedures  and  increased  funding  lo 
strengthen  medical  licensing  and  disciplinary  boards  at  the  state  levet:  and  ef- 
forts should  be  increased  to  establish  effective  risk  management  programs  m 
the  deiirerv  of  health  care  semces. 

d.  No  jusnficanon  exists  for  exempting  medical  malpractice  actions  from 
the  rules  of  punitive  damages  applied  in  ton  litiganon  to  deter  gross  miscon- 
duct. 

t.  No  disclosure  of  finanaai  worth  by  a  defendant  in  a  ton  action  should 
be  reqmred  unless  there  is  a  showing  by  evidence  m  the  record  or  profferea  by 
rhe  plaintiff  that  would  provide  a  legal  basis  for  recovery  of  punitive  damages. 

f.  Notices  of  intent  to  sue.  screening  panels  and  affidavits  of  non-mvotve- 
ment  are  unnecessary  m  medical  malpracnce  actions. 

g.  No  jusirfication  exms  for  a  special  rule  governing  malicious  prosecunon 
actions  brought  by  health  care  providers  against  persons  who  sued  them  for 
malpracnce. 

h.  Trial  courts  should  scrutinize  carefully  the  qualificanons  of  persons 
presented  as  expern  to  assure  that  only  those  persons  are  permitted  to  testtfy 
wno.  by  knowledge,  skill,  axpenence.  training  or  educanon.  qualify  as 
experts. 

i.  The  collateral  source  rule  should  be  retamed:  and  third  parties  who  have 
furnished  monetary  benetits  to  plaintiffs  should  be  permitted  to  seek  reim- 
bursement out  of  the  recovery. 

j.  Connngent  fees  provide  access  to  the  courts:  and  no  justificanon  exists 
for  imposmg  special  resmcnons  on  contingent  fees  in  medical  malpracnce 
acnons. 

k.  The  use  of  strucmred  settlements  should  be  encouraged. 

1.  Coilecnon  and  study  of  data,  on  the  cost  and  causes  of  professional  liabil- 
ity claims  should  be  undertaken  to  evaluate  and  develop  effective  ioss  preven- 
tion programs. 
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13.     St«iid«cd«  ihoaM  b*  arfeatad  •ubcttacUHf  iLallar 
CO  ctioaa  tac  (octk  la  lula  II  ot  (ha  rttfatal  lolaa  el  Civil 
frocadgra  ta  •  aaaaa  of  dt««ouraflna  dllaterr  aoctoa*  prcctlea 
end  frlvoloua  c1«1b(  and  dafanta*. 

16.  Trial  Jud|aa  thould  carafully  aaaaloa,  oo  a 
caaa-by-caaa  batla,  xbatbar  liability  tad  4a&a|a  taauaa  can  or 

•  hould  ba  triad  aaparataljr. 

17.  Honuaaalaou*  Jury  vardleca  abould  ba  paralctad  In 
tort  caaaa,  auch  aa  vardleta  by  flva  of  itji  or  tao  of  twal*a 

Jurora. 

IS.    U«a  of  cha  vartoua  altaroaclva  dlaeuta  raioludon 
•achaoltaa  ihould  ba  aacouraiad  by  (adacal  to4  atata 
la|l«laturaf ,  by  (adaral  aed  aCata  eeurta,  aad  by  all  partlaa 

Mhe  «ra  llkaiy  to,  or  do  baeoaa  tovolvad  in  tort  dlaputaa  with 
ochari  . 

II.       Injury  Pravaotlen/laduct leo 

19.  AttaottoQ  ibould  ba  pai4  Co  tha  dtfclplloiai  of 
all  llcaoaad  pro (aaa loaa Is  chrou|h  Cha  (olIowln|  aaaturaa; 

(a)  1  conltaaec  to  tapoaa  dltelDlloa,  whaca 
waicantad,  and  (uodlei  of  (u|l-tlM  ttalf  for  dlaetpiloaty 
authorltlat.    Dtaetalino  ol  lavyari  (bould  eeodaaa  ca  ba  tba 
raapoealblllty  of  tea  bt|hait  ludldal  authority  la  aach  atata 
la  ordar  to  «a(a(uatd  tha  rl|hCa  of  all  clcltaoa. 

(b)  la  avarr  caaa  to  Mbieb  a  clala  of  aa|ll|aoca 
or  ochar  wTeotfui  conduct  li  m*4»  aiataat  •  Itcaa«a4 

cofasoloBil,  roiatlB|  to  hta  or  hoc  yrofooaloa,  aed  •  ]ud|aaac 
or  cha  plalotlfl  !■  aatatod  or  a  lactloaaot  paid  ta  ao  lolurad 
pat«0B,  tbo  Iflfuctsco  earrlar,  or  (■  tba  akaaaet  of  a  carriact 
cba  pUlatlfCi  attonay,  iheal4  ropore  tbo  ftet  aad  cb«  aaouoc 
of  payaaat  to  tha  llcaailo|  aatbotlty.    Any  aitoaaaat  to 
wtthheld  luch  loforastloa  aa4/or  to  oleaa  cba  fllot  fro*  tha 
dlaclpllotry  aucfaorltlaa  aheuld  ba  uDaatereaabta  aa  eeacrary  to 
public  policy. 

t .      Maaa  Tort 

20.  Tha  Aaarlcao  lor  Aotoclatloo  ahauU  aatabllah  a 
coulatloa  aa  tooo  so  (oaolblo,  laclvdlef  aaabort  vltb 
aapartlia  la  core  law,  loaaraoca,  savlrooaaatat  policy,  civil 
ptoeadura,  fi  raiulaCory  dsolga.  to  uadactaka  a  coaptsbsaalva 
•  tudy  ot  tba  aaia  tote  pcoblsa  wicb  tba  pal  of  olfarla|  a  lat 
of  concrata  propeasis  (or  daallo|  lo  a  (air  tat  sfflclaac 
^annar  with  thaaa  caaaa. 

I .       Coneludlpi  >aeo—andatlon 

21.  iftar  publlcaetao  of  tba  rasecc,  cba  A$A  Aecloo 
Coaataetoa  to  lapreva  tba  Tote  Llabtltry  Syacaa  ahould  ba 
dlaehariod  of  Its  asaliouae. 
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HEALTH  CARE  COSTS  and  TORT  "REFORM" 

Attached  is  a  chart  showing  (he  percentage  of  increase  from  1982  to  1990  in 
personal  health  care  spending  per  capita  by  state.  It  is  derived  frorr,  a  February  1992 
report  entitled  "Health  Care  Spending  -  Nonpolicy  Factors  Account  for  Most  State 
Differences."  published  by  the  General  Accounting  Office  (GAO).  The  GAO  report 
utilized  1982  data  compiled  by  the  Health  Care  Financing  Administration  {HCFA)  and 
1990  estimates  from  Lewin/ICF. 

"-^'"'^^^"^-"^^^^^^^^  as 
IS  demonstrated  by  the  attached  chart. 

For  example,  based  on  the  figures  utilized  in  the  GAO  report,  the  three  states 
w,th  percentage  Increases  estimated  to  be  slightly  lower  than  average  -  Arkansas 
Kentucky  and  Mississippi  -  had  no  caps  on  damages  in  medical  malpractice  cases 
Alabama,  with  a  slightly  higher  than  average  estimated  percentage  increase,  had  a  cap 
on  damages.  Massachusetts  and  California,  the  two  states  with  the  highest  estimated 
personal  health  care  costs  per  capita,  had  in  place  a  cap  on  damages 
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Percentage  of  Increase  from  1982  to  1990  in  Personal  Health  Care  Costs 
Per  CapitP.  State  bv  Stiti 

1982  1982  1990 

RANKING /STATE*  HCFA  data*  LEWIN/ICF  Estimates*  %  of  INCREASE** 


1 

Massachusetts 

?1 

508 

$3 

031 

101 

2 

California 

1 

451 

2 

894 

99 

3 

Hew  York 

1 

4  17 

2 

818 

99 

-  4 

Nevada 

1 

380 

2 

757 

100 

5 

Rhode  Island 

1 

351 

2 

707 

100 

Connecticut 

1 

348 

2 

699 

100 

7 

Morth  Dakota 

1 

325 

2 

661 

101 

8 

Illinois 

1 

308 

2 

619 

100 

9 

Missouri 

1 

285 

2 

568 

100 

10 

Michiqan 

1 

281 

2 

569 

101 

11 

Pennsylvania 

1 

273 

2 

536 

99 

12 

Kansas 

1 

271 

2 

548 

100 

13 

Ohio 

1 

247 

2 

493 

100 

14 

Maryland 

1 

232 

2 

436 

98 

15 

Minnesota 

1 

229 

2 

480 

102 

16 

Hawaii 

1 

228 

2 

469 

101 

17 

Florida 

1 

228 

2 

427 

98 

101 


1982  1982  1990 

RANKING /STATE*  HCFA  data*  LEWIN/ICF  Estimates*  l_oI_U{£fi£M£* * 


X  0 

19 

tf  1  scons  in 
Nebraska 

1 

4i  XX) 

216 

2 

4^2 

 -  ^  x  

102 

20 

Colorado 

1 

209 

2 

415 

21 

Alaska 

1 

187 

2 

3  67 

99 

22 

Iowa 

1 

176 

2 

351 

100 

23 

Washinaton 

1 

165 

2 

311 

98 

2  4 

Oreaon 

1 

1  65 

2 

21? 

98 

2  5 

South  Dakota 

322 

101 

2  6 

Delaware 

1 

153 

2 

268 

9  7 

Tennessee 

? 

New  Jersey 

1 

115 

2 

22i 

Ari zona 

31 

Louisiana 

1 

106 

2 

185 

98 

32 

Indiana 

7 

101 

2 

201 

100 

33 

Maine 

I 

091 

175 

99 

34 

Oklahoma 

1 

086 

2 

139 

97 

35 

West  vircrinia 

1 

057 

2 

088 

98 

1982 
RANK TNa/ STATE* 

1982 
HCFA  data* 

1990 

LEWTN/ICF  Estimates* 

36 

Virainia 

1.054 

2.076 

97 

37 

Georaia 

1  ,  048 

2.072 

98 

38 

Montana 

1.036 

2.059 

99 

39 

Alabama 

1  .  033 

2.286 

121 

40 

Arkansas 

994 

1  .  944 

96 

41 

New  Hampshire 

986 

1.981 

101 

42 

Vermont 

978 

1  .  956 

100 

43 

Kentucky 

957 

1  .875 

96 

44 

North  Carolina 

931 

1  .  833 

97 

45 

New  Mexico 

904 

1.  792 

98 

46 

Mississippi 

897 

1.751 

95 

47 

Utah 

896 

1  .  784 

99 

48 

WvominQ 

973 

1.  756 

107 

49 

Idaho 

868 

1.  726 

99 

50 

South  Carolina 

857 

1.  689 

97 

U.S.  Averape 

1.220 

2.425 

99 

■   This  data  wrtf  obtained  from  a  February  1992  GAO  r<rpon  emiiled  -Heallh  Care  Spending  -  Nnnpolicy  Faaors  Account  for  Most  State  Differe 
Note  thai  the  Lewin/ICF  estimates  are  not  direcily  comparable  wuh  the  HCFA  data  because  the  Uwin/ICF  estimates  also  include  admtmstratt^ 
for  private  insurance  which  are  excluded  from  HCFA  S  data  on  personal  health  care  expenditures.  GAO  reported  that  it  conduaed  its  re^tew 
accordance  with  generally  accepted  /government  auditing  standards.  '  HCFA  estimates  that  1990  U  S.  personal  health  expenditures  per  capita 
S2.255. 

'*  Rounded  off  to  the  nearest  whole  number. 
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APPENDIX  D. 
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iQj  .^w-"^*  '  "    *  'ikrly  to  b<  inappr oprtaif  wherf  — 

(!)  A  dft'miiixf  or  auihof iiaiive  rfvofuiioo  of  ihr  mjntr  ii 
rrquirtd  or  deiirtd  for  m  prtcedeniul  »ilut. 

12)  Mainijinwig  esiabliihed  normi  or  policiei  ii  o(  ip«ciil 
imporunce. 

13)  The  cjie  iignifitanilr  iffecu  penoni  who  jre  noi  pjriiei 
!o  the  proceeding. 

H)  A  full  public  record  of  ihe  pro<eedin|  ii  impotiam 

(5)  The  caie  invoKej  iignificin(  decijioni  il  lo  govemmeni 

policy. 

C.  Mwidacory  AibilnUoa 

6  vbiiraiion  pi  cioi  in  all  innancej  an  adequate  lubtiiiuie  for  a 
irial-rvpe  heannj  piinuani  lo  the  /\PA  nr  for  cml  liiigaiion. 
Hence.  Congreji  ihould  coniider  mandatory  arbitration  only 
where  the  advaniagcj  of  luch  i  proceeding  are  clearly  out- 
weighed by  the  need  lo  (a)  lave  the  lime  or  iranjaciion  com 
involved  or  (b)  have  a  technical  expert  rtiolve  the  muei. 


Mandiiotr  arbitration  ii  likely  to  be  appropriate  only  where  the 
maiteri  to  be  reiolved  — 

(a)  Ai-e  not  intended  to  have  precedential  cReci  oihtr  ihan  the 
reioluuon  of  the  specific  diipuie.  except  that  ihe  axirdi  may 
be  publiihed  or  indexed  aj  informal  guidance: 

(b)  May  be  reiolved  through  reference  lo  an  ajccnainjble  norm 
luch  ai  lutuie.  r\ile  or  cuiiom: 

(c)  Involve  diipuiei  berwecn  private  paniei:  and 

Id)  Do  not  involve  ihe  eiiabliihment  or  implemeniaiion  of  ma- 
jor ne>r  policiei  or  precedenu. 

Where  Congreii  mandaiei  irbitration  ai  ihe  cxtluuve  meanj  to 
rejohe  a  dispute,  n  ihould  provide  the  lame  procednrei  as  in 
Paragraph  i  (b)  -  (g)  above,  eicept  that  judiciaj  review  .houldb* 
puriuani  to  the  Adminntraiiv*  Procedure  *a:t  but  with  the 
couru  bearing  in  mind  ihe  purpoiei  to  be  gamed  by  aiburaiion 
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Prepared  Statement  of  the  American  Academy  of  Family  Physicians 

On  behalf  of  its  80,000  members,  the  America  Academy  of  Family  Physicians  is 
pleased  to  submit  this  statement  for  the  record  of  the  hearing  held  on  S.  454,  the 
Health  Care  Liability  Reform  ad  Quality  Assurance  Act  of  1995. 

The  American  Academy  of  Family  Physicians  is  extremely  concerned  about  the 
impact  of  the  growing  medical  professional  liability  crisis  on  the  cost  and  availabil- 
ity of  health  care  services.  Skyrocketing  medical  malpractice  insurance  premiums 
have  and  will  continue  to  result  in  significant  increases  in  health  care  costs  and  re- 
duced access  to  essential  services,  particularly  in  underserved  areas.  While  much  at- 
tention has  been  focused  on  the  so-called  "high-risk"  specialties  and  procedures,  the 
problem  is  pervasive  and  afTects  all  patients  and  physicians  in  all  specialties.  In  a 
1992  Gallup  poll  of  generalist  physicians,  93  percent  said  that  fear  oi  lawsuits  leads 
them  to  prescribe  tests  that  are  otherwise  unnecessary. 

The  existing  medical  liability  system  is  extraordinarily  expensive,  inherently 
wasteful  and  inefiicient.  Physician  and  hospital  liability  insurance  premiums  to- 
talled $9.2  billion  in  1991, and  have  been  growing  at  four  times  the  rate  of  inflation. 
It  is  estimated  that  left  unchecked,  defensive  medical  practices  will  add  between  $15 
billion  and  $30  billion  per  year  to  the  cost  of  health  care.  Despite  these  extraor- 
dinary costs  to  the  health  care  sector,  as  well  as  to  the  legal  system,  the  plaintiff, 
and  the  defendant,  almost  two  out  of  every  three  medical  liability  claims  nationwide 
are  closed  without  any  payment  to  the  claimant.  Moreover,  among  bona  fide  victims 
of  medical  negligence,  all  empirical  studies  confirm  that  two  claimants  who  have 
suffered  the  same  injury  in  the  same  circumstances  will  receive  wildly  different 
awards.  Finally,  only  43  cents  of  every  dollar  spent  in  processing  ad  paying  claims 
reaches  injured  patients.  Attorneys'  fees  account  for  most  of  the  other  57  cents. 

What  produces  these  capricious  results — and  accounts  for  the  system's  run-away 
costs — are  jury-awarded  damages  for  "pain  and  suffering."  Such  damages  are  highly 
subjective,  ad  it  is  that  subjectivity  that  contributes  to  much  of  the  unpredictability 
and  inconsistency  in  awards.  Reducing  the  unpredictability  and  eliminating  the  po- 
tential for  unreasonably  high  awards  would  remove  some  incentive  for  plaintiffs  and 
their  lawyers  to  "play  the  lottery"  and  would  promote  more  expeditious  settlement 
of  meritorious  cases.  The  federal  Office  of  Technology  Assessment  (OTA)  concurred 
in  its  September,  1993  report,  noting  that  a  reasonable  ceiling  on  damages  for  pain 
and  suffering  is  the  most  effective  way  to  contain  medical  liability  costs. 

The  Academy  has  long  supported  legislation  to  address  the  medical  liability  prob- 
lem without  placing  limits  on  a  patient's  right  to  be  compensated  for  monetary 
losses  (medical  and  rehabilitation  expenses,  additional  household  expense,  lost 
wages,  and  so  forth)  and  without  reducing  the  deterrent  eflect  of  malpractice  liabil- 
ity. We  are  particularly  pleased  to  see  the  following  provisions  of  S.  454: 

Tort  reforms  that  are  federally  mandated  and  apply  to  all  states,  including:  modi- 
fication of  the  common  law  collateral  source  rule  to  end  the  double  recovery  of  dam- 
ages, allowing  periodic  payment  of  future  damages  over  $100,000,  limitations  on  at- 
torneys' contingency  fees,  and  joint  and  several  liability  reforms  to  assign  propor- 
tionate liability  among  the  defendants  in  a  case; 

Statute  of  limitations,  so  that  a  claim  must  be  filed  within  two  years  from  the  date 
that  the  alleged  injury  should  reasonably  have  been  discovered; 

Requirements  that  states  establish  alternative  dispute  resolution  (ADR)  systems, 
which  may  include  arbitration,  mediation,  early  offer  and  recovery  mechanisms,  or 
other  systems  designed  to  quickly  resolve  meritorious  claims  and  relieve  the  civil 
court  system  of  those  that  are  not;  and 

Requiring  a  certificate  of  merit  to  accompany  all  health  care  liability  actions 
brought  to  court. 

The  Academy  also  urges  the  committee  to  amend  the  Alternative  Dispute  Resolu- 
tion requirements  so  that  at  the  completion  of  the  resolution  process,  if  the  one  of 
the  parties  to  the  dispute  chooses  to  challenge  the  outcome  in  court,  and  the  deci- 
sion rendered  in  court  is  less  favorable  than  that  in  the  resolution  process,  the  filing 
party  pays  all  legal  fees.  Such  a  "loser  pays"  rule  is  a  much  more  forceful  mecha- 
nism tnan  an  affidavit  for  ensuring  that  only  meritorious  disputes  are  brought  to 
the  court  system.  Without  fairly  strong  disincentives,  the  entire  ADR  system  be- 
comes merely  a  bureaucratic  process  on  the  way  to  court. 

Furthermore,  the  certificate  of  merit  provision  should  be  clarified  to  require  that 
the  affidavit  be  written  by  a  specialist  who  possesses  knowledge  and  expertise  and 
practices  in  the  same  medical  specialty  as  the  defendant. 

An  essential  addition  to  S.  454  is  cap  on  non-economic  damages.  As  mentioned 
above,  in  a  September,  1993  report,  the  Oflice  of  Technology  Assessment  reported 
that  a  reasonaole  ceiling  on  noneconomic  damages  is  the  most  eflective  way  to  con- 
tain medial  liability  costs.  In  addition,  a  1993  Lewin-VHI  report  estimated  that  the 
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nation  could  save  $25  billion  in  health  care  costs  by  eliminating  defensive  medical 
practices.  We  understand  that  some  advocates  question  the  real  potential  for  sav- 
ings of  this  magnitude,  arguing  that  "defensive"  medical  practices  have  become  the 
accepted  standard  of  care  for  may  clinical  conditions,  and  that  so  long  as  medical 
injury  compensation  remains  a  tort-based  system,  physicians  will  not  abandon  these 
practices.  However,  it  is  the  Academy's  strong  contention  that  tests  and  procedures 
that  are  not  medically  indicated  are  not  only  excessively  expensive,  but  are  contrary 
to  the  physical  well  being  and  appropriate  medical  management  of  the  patient. 
Every  medical  test  and  procedure  carries  with  it  a  small  but  statistically  measur- 
able risk  of  adverse  reaction  or  outcome,  and  the  thousandfold  defensive  procedures 
performed  by  physicians  greatly  increases  the  probability  that  a  few  patients  will 
suffer  needless  adverse  events. 

The  Academy  concurs  that  it  will  take  a  long  time  for  physicians  to  adjust  their 
practice  patterns  once  reform  is  enacted.  However,  innovations  in  the  health  care 
market  place  such  as  managed  care  ad  outcomes  research  will  help  reduce  medically 
unnecessary  services.  The  Academy  notes  that  critics  of  reform  see  in  managed  care 
additional  opportunities  for  medical  mischief.  In  a  managed  care  environment,  the 
argument  goes,  the  practice  incentives  are  more  likely  to  result  in  undertreatment, 
so  that  the  accountability  afforded  by  the  medical  tort  system  is  more  necessary 
than  ever.  It  is  imperative  that  Congress  understand  that  we  are  not  talking  about 
eliminating  liability  for  medical  negligence.  On  the  contrary,  there  is  ample  evidence 
that  consumers  are  already  disadvantaged  by  the  current  medical  malpractice  sys- 
tem, and  several  of  the  reforms  proposed  in  S.  454  will  make  it  easier  for  truly  in- 
jured parties  to  access  the  system.  What  we  are  taling  about  is  the  reduction  of  in- 
centives for  individuals  and  their  lawyers  to  file  truly  spurious  medical  lawsuits  on 
the  chance  that  a  sympathetic  lay-jury  might  make  them  millionaires.  Experience 
in  California  suggests  that  even  when  a  $250,000  cap  on  noneconomic  damages  is 
in  place,  patients  who  file  valid  claims  for  severe  injuries  will  still  be  compensated 
witn  large  awards. 

If  Congress  is  ever  to  reach  agreement  on  medical  liability  reform,  then  it  must 
move  beyond  the  issue  of  cost  to  the  real  issues  of  access  and  the  consequences  of 
a  runaway  medical  liability  system  on  the  availability  of  critical  health  care  serv- 
ices. In  this  regard,  family  physicians  bring  unique  experience  to  the  debate.  As  the 

f)rincipal  providers  of  health  care  services  to  disadvantaged  and  underserved  popu- 
ations,  family  physicians  see  daily  the  contributions  of  the  existing  malpractice  sys- 
tem to  the  problems  that  define  these  groups. 

For  example,  in  rural  areas,  inner  cities,  and  economically  depressed  commu- 
nities— which  have  been  the  last  to  attract  qualified  medical  care  providers— a  vir- 
tual exodus  of  obstetric  providers  has  occurred.  Family  physicians  are  a  critical 
source  of  obstetric  care  in  these  underserved  areas,  providing  about  two  thirds  of 
the  obstetric  services  available  in  rural  areas. 

Yet  family  physicians  delivering  obstetric  services  pay  malpractice  insurance  rates 
that  are  two  to  three  times  higher  than  those  of  their  counterparts  who  do  not  prac- 
tice obstetrics.  These  rates  pose  a  especially  difficult  burden  on  rural  family  pnysi- 
cians  because  they  generally  have  fewer  obstetric  patients  among  whom  to  spread 
the  cost.  Also,  physicians  who  provide  backup  for  Certified  Nurse  Midwives  have  to 
pay  additional  malpractice  premiums. 

The  results  are  predictable.  In  a  recent  survey  of  AAFP  members,  1  out  of  4  fam- 
ily physicians  who  previously  provided  obstetrical  services  reported  having  discon- 
tinued those  services  due  to  the  cost  or  unavailability  of  medical  liability  insurance, 
while  another  10  percent  limited  the  type  of  obstetrical  care  they  provide.  Approxi- 
mately 62  percent  of  family  physicians  have  given  up  obstetrics  altogether.  As  a  re- 
sult, in  rural  areas  pregnant  women  are  unable  to  deliver  at  nearby  hospitals  where 
the  obstetric  unit  has  been  shut  down  and  are  forced  to  travel  greater  distances  to 
obtain  care.  Indigent  women  are  also  afiected  as  obstetric  providers  limit  their  par- 
ticipation in  high  risk  care  or  decline  to  participate  in  public  programs  because  re- 
imbursement rates  fail  to  cover  liability  premium  costs.  For  women  who  already  are 
statistically  less  likely  to  obtain  early  and  regular  prenatal  care,  ad  who  are  at  con- 
siderably greater  risk  of  a  poor  pregnancy  outcome,  the  medical  malpractice  problem 
has  exacerbated  already  chronic  access  barriers.  For  these  reasons,  the  Academy  ap- 
plauds Sec.  110  of  S.  454,  which  would  raise  the  standard  of  evidence  necessary  to 
sue  physicians  who  provide  services  during  labor  or  delivery  if  the  physician  did  not 
previously  treat  the  woman  for  the  pregnancy. 

Finally,  the  Academy  is  gravely  concerned  that  S.  454  contains  a  provision  that 
would  open  the  National  Practitioner  Data  Bank  to  public  use.  While  we  understand 
the  impulse  to  make  information  about  provider  competence  and  claims  history 
available  to  health  care  consumers,  the  fact  is  that  the  information  contained  in  the 
data  bank  is  difficult  to  interpret  accurately  and  is  of  little  or  no  predictive  value 
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with  respect  to  the  quality  of  care  provided  by  the  physicians  listed  in  it.  A  large 
number  of  medical  liability  settlements  reported  in  the  data  bank  are  nuisance  suits 
that  were  settled  by  physicians  in  order  to  avoid  the  financial  and  emotional  costs 
of  litigation.  That  a  suit  was  settled  is  no  indication  of  the  merits  of  the  claim.  In 
cases  of  actual  negligence,  studies  have  found  that  poor  quality  of  care  in  any  par- 
ticular instance  does  not  imply  incompetence  with  respect  to  that  condition  or  proce- 
dure. 

Moreover,  the  brief  descriptions  of  events  contained  in  the  data  bank  do  not  per- 
mit full  understanding  of  the  circumstances  of  the  alleged  injury.  Finally,  as  the 
Phvsician  Payment  Review  Conmiission  suggests,  "Permitting  public  access  to 
NPDB  information  would  be  likely  to  advereely  affect  the  underlying  processes  that 
generate  the  information.  There  are  anecdotal  reports  that  more  physicians  are  re- 
fusing to  settle  cases  in  order  to  avoid  being  reported  to  the  NPDB.  These  effects 
would  be  greatly  exacerbated  if  the  NPDB  were  opened  to  the  public". 

The  Academy  appreciates  the  opportunity  to  submit  these  comments  for  the 
record.  As  the  Committee  moves  toward  mark-up  of  S.  454,  we  hope  you  wOl  con- 
sider the  modifications  proposed  herein. 

The  Chairman.  That  concludes  today's  hearing. 
[Whereupon,  at  12:08  p.m.,  the  hearing  was  adjourned.] 
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